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Court of Appeals of the District of Columbia 


No. 5872. 


Alberto Kollman Ferreyros, Appellant, 


vs. 


Fox Theatres Corporation, a Corporation. 


a Supreme Court of the District of Colombia. 

At Law. I 

No. 75754. 

Alberto Kollman Ferreyros, Plaintiff, 

vs. 

Fox Theatres Corporation, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

1 Amended Declaration . j 

Filed May 27, 1931. j 

In the Supreme Court of the District of- Columbia. 

At Law. 

• No. 75754. 

Albeeto Kollman Ferreyros, Plaintiff, 

vs. j 

Fox Theatres Corporation, a Corporation, Defendant. 

I 

Count I. 

The plaintiff Alberto Kollman Ferreyrosi by his attor¬ 
neys Ellis, Harrison, Ferguson & Gary and Douglas, Obear 

1—5872a 
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& Douglas sues the defendant Fox Theatres Corporation, 
a foreign corporation doing business in the District of Co¬ 
lumbia, for that, heretofore, to wit on the 10th day of 
February, 1928, and for a long time prior thereto, the de¬ 
fendant was engaged in the business of operating a cer¬ 
tain theatre in the District of Columbia known as the Fox 
Theatre and located on F Street between 13th and 14th 
Streets, Northwest in the City of Washington, District of 
Columbia. That the plaintiff at the time aforesaid was a 
professional dancer and artist appearing on the stage 
under the name of “De Lima” and on said date he had 
been engaged, and was then employed by the defendant, 
through its agents, servants or employees to appear on 
the stage of the said Fox Theatre in the District of Co¬ 
lumbia, as a professional dancer and artist. That on the 
date aforesaid, in the evening thereof, and in pursuance 
of said employment the plaintiff did appear on said 
2 stage and performed as a professional dancer and 
artist in the regular program or performance ar¬ 
ranged and produced by the said defendant for the amuse¬ 
ment of the patrons* of said theatre. 

That it then and there became and was the duty of the 
defendant to use due and reasonable care in providing for 
the use of the said plaintiff a safe place wherein or where¬ 
upon to perform his services in pursuance of his employ¬ 
ment as aforesaid, and to use due and reasonable care in 
providing safe appliances and equipment for his use in 
pursuance of his employment. 

Nevertheless, disregarding its duty in the premises as 
aforesaid, the defendant, through its agents, servants or 
employees had built and constructed, installed and pro¬ 
vided for the use of the plaintiff and other artists, actors, 
and persons who performed on the stage of said Fox The¬ 
atre, a certain elevator or lift located or situated within 
and a part of the stage of said theatre. That said elevator 
or lift was used and provided to carry or move artists or 
performers from the stage level to a point above the stage 
level and back again to the said stage level. That the plat¬ 
form or floor of the elevator was not more than a few 
inches in thickness so that when said elevator was at the 
top level above the stage, and until, in its descent it had 
reached a point a few inches above the level of the regular 
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stage platform, an arm, leg or other part of k person’s 
body could extend from the edge of the stag6 platform 
over and into the elevator shaft, or into the path of said 
elevator, and under the same, and could be crushed and 
injured if caught beneath said elevator when it} landed at 
the stage level. That at the time of the accident herein¬ 
after described and set forth, the defendant, through 

3 its agents, servants or employees, had paused the 
moving picture screen to be placed so that pictures 

might be shown thereon, and caused the rest of the stage 
behind said screen to be in almost complete darkness; that 
there were no lights on the elevator and the onljy illumina¬ 
tion for said part or portion of the stage was k very dim 
light which came from the front of the theatre knd filtered 
through said screen; that there were then and there placed 
behind said screen and in the back part of the stage by 
the defendant, through its agents, servants or employees, 
two large machines or apparatus called or j known as 
“movietones”, which increased the darkness b^,ck of said 
screen; that said elevator was propelled or moved at such 
a low rate of speed, and its motion in descending was so 
gradual and smooth that it was very difficult to know when 
it had reached the level of the stage and had come to a 
complete stop, and because of the darkness of that part 
of the stage behind said screen and where the performers 
would alight from or walk off said elevator or lift, it was 
difficult to see when said level had been reached. That 
there were no protective barriers, gates, guaijds, bell or 
lighting system or other protective devices, or person pro¬ 
vided by the defendant, its agents, servants or employees 
to tell, notify or warn plaintiff or others who might law¬ 
fully be upon said elevator, when the same had reached 
the stage level and it was safe to leave; that by reason of • 
the aforegoing facts said stage was dangerous |and unsafe 
to those lawfully using the same and said elevator a dan¬ 
gerous and unsafe appliance or apparatus for those law¬ 
fully using it. Thet the defendant knew "or by the exer¬ 
cise of due care should have known that said stage and 
elevator were of a dangerous and unsafe character as afore¬ 
said. 

4 That at the aforementioned time, ancj. at the re¬ 
quest, direction and instruction of the; defendant, 
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through its agents, servants or employees, the plaintiff, in 
the course of his employment, got into, on or upon said 
elevator with divers other artists and performers in order 
to be carried from the level above the stage down to the 
said stage platform; that when said elevator had about 
reached a level with the stage, the plaintiff, in the exercise 
of due and reasonable care, was unable to know whether it 
had stopped completely or not and whether it was on a level 
with the stage platform because of the absence of protec¬ 
tive devices as aforesaid and because of the darkness 
around that part of the stage and elevator as aforesaid; 
but that plaintiff, and a large number of the other actors 
and artists, thinking that said elevator had in fact reached 
the stage level and had stopped, got off the same and 
walked onto the stage, but the plaintiff immediately turned 
to said elevator for the purpose of getting a musical in¬ 
strument that he had left in or upon the same; that while 
he was on the stage as aforesaid and was leaning towards 
said elevator, his left foot, without his knowledge pro¬ 
jected over the edge of the stage and into the elevator shaft 
or path of said elevator; that said elevator had not in fact 
been brought to a complete stop and was still descending 
gradually at said time; and as a result of the negligence 
and carelessness of the defendant in permitting said peril 
or danger to exist and it$ failure to perform its duty in the 
premises as aforesaid, the said elevator then and there fell, 
dropped or descended on or upon the said foot of the plain¬ 
tiff, thereby crushing and mashing certain portions of the 
same; that the first or big toe and the second toe of said 
foot were then and there crushed, and the terminal 
5 bone of the first toe was crushed and broken, and the 
second tee was crushed in such a manner that it was 
necessary to amputate or cut off part of said second toe 
and terminal bone thereof; that the plaintiff sustained 
other bodily injuries and wounds and was made sick and 
sore and lame and became seriously and permanently dis¬ 
abled and injured, and received permanent injury to his 
nervous system and then and there suffered and continues 
to suffer great and intense pain because of said injuries; 
that he was required to remain under the care of physicians 
for a long space of time and to spend large sums of money 
for medical care and treatment in an effort to be cured or 
relieved from his sufferings and will be required so to do 
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j 
! 

in the future; that he was compelled to discontinue his 
work as a professional dancer and artist by Reason of his 
injuries for a long period of time, to-wit eleven months, 
and was after said injuries and is now and \krill hereafter 
be unable to work and perform as a professional dancer 
and artist in the same manner as he did before said injury 
because of said injuries; and he has been otherwise perma¬ 
nently and severely injured all to the great damage to the 
plaintiff in the sum of One Hundred Thousand Dollars 
($ 100 , 000 ). 

Wherefore the plaintiff brings this suit and claims from 
the defendant damages in the sum of One Hundred Thou¬ 
sand Dollars ($100,000) besides costs of this kuit. 

Count II. 

The plaintiff, Alberto Kollmann Ferreyros, by his attor¬ 
neys Ellis, Harrison, Ferguson and Gary and Douglas, 
Obear & Douglas, sues the defendant Fox Theatres Corpo¬ 
ration, a foreign corporation doing business in the District 
of Columbia, for that, heretofore, to-w}t on the 10th 
6 day of February, 1928, and for a lor(g time prior 
thereto the defendant was engaged ini the business 
of operating a certain theatre in the District of Columbia 
known as the Fox Theatre and located on F Street between 
13th and 14th Streets, Northwest, in the Cityj of Washing¬ 
ton, District of Columbia. That the plaintitif at the time 
aforesaid was a professional dancer and artist appearing 
on the stage under the name of “de Lima’I and on said 
date he had been engaged, and was then employed by the 
defendant, through its agents, servants or employees to 
appear on the stage of the said Fox Theatre i^i the District 
of Columbia, as a professional dancer and artist. That on 
the date aforesaid, in the evening thereof, and in pursuance 
of said employment the plaintiff did appear on said stage 
and performed as a professional dancer and artist in the 
regular program or performance arranged ^nd produced 
by the said defendant for the amusement of the patrons of 
said theatre. 

_ 1 

That it then and there became and was thie duty of the 

defendant to use due and reasonable care in providing for 
the use of the said plaintiff safe appliances a^d equipment. 

Nevertheless, disregarding its duty in the premises as 


i 

i 
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aforesaid, the defendant, through its agents, servants or 
employees had built and constructed, installed and pro¬ 
vided for the use of the plaintiff and other artists, actors 
and persons who performed on the stage of said Fox Thea¬ 
tre, a certain elevator or lift located or situated within and 
a part of the stage of said theatre. That said elevator or 
lift was used and provided to carry or move artists or per¬ 
formers from the stage level to a point above the stage 
level and back down again to the said stage level. That the 
platform or floor of the elevator was not more than 
7 a few inches in thickness so that when said elevator 
was at the top level above the stage, and until, in 
its descent it had reached a point about a few inches from 
the level of the regular stage platform, an arm, leg or 
other part of a person’s body could extend from the edge 
of the stage platform over and into the elevator shaft, or 
into the path of said elevator and under the same; that 
there were no protective barriers, bell or light system, 
guards or other safety devices, or person provided by the 
defendant, its agents, servants or employees to tell, notify 
or warn the plaintiff and others lawfully in or upon said 
elevator when it had reached the stage level and it was safe 
to leave it and to protect those lawfully on said stage from 
being crushed and caught under said elevator; that said 
elevator by reason of the aforementioned facts constituted 
and was a dangerous instrumentality, capable of, and likely 
to cause serious injury to human life, and made the said 
stage an unsafe and dangerous place. That the defendant 
knew or by the exercise of due care should have known 
that said elevator was of a dangerous character as afore¬ 
said. That at the aforementioned time, and at the request, 
direction and instruction of the defendant, through its 
agents, servants, and employees, the plaintiff, in the course 
of his employment, got into, on or upon said elevator with 
divers other artists and performers to be carried from the 
level above the stage down to the said stage level; that 
when said elevator had about reached a level with the stage, 
the plaintiff with several others walked off said elevator 
and onto the stage but immediately turned to said elevator 
for the purpose of getting a musical instrument that he 
had left in or upon the same; that while he was on the stage 
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and leaning toward said elevator, his l^ft foot, with- 

8 out his knowledge projected over the edge of the 
stage and into the elevator shaft, or path of the ele¬ 
vator ; that said elevator had not in fact bee4 brought to a 
complete stop and was still descending gradually at said 
time; and as a result of the negligence and carelessness of 
the defendant in permitting said peril or danger to exist 
and its failure to perform its duty in the premises as afore¬ 
said, the elevator then and there fell, dropped or descended 
on or upon the said foot of the plaintiff thejreby crushing 
and mashing certain portions of the same; that the first 
or big toe and the second toe of said foot 4rere then and 
there crushed, and the terminal bone of thd first toe was 
crushed and broken, and the second toe was crushed in such 
a manner that it was necessary to amputate 6r cut off part 
of said second toe and terminal bone thereof; that the 
plaintiff sustained other bodily injuries and wounds and ’ 
was made sick and sore and lame and becamq seriously and 
permanently disabled and injured, and receiyed permanent 
injury to his nervous system and then and [there suffered 
and continues to suffer great and intense p^in because of 
said injuries; that he was required to remain under the 
care of physicians for a long space of time and to spend 
large sums of money for medical care and treatment in an 
effort to be cured or relieved from his sufferings and will 
be required so to do in the future; that he was compelled 
to discontinue his work as a professional dancer and artist 
by reason of his said injuries for a long period of time, to- 
wit eleven months, and was after said injuries and is now 
and will hereafter be unable to work and perform as a 
professional dancer and artist in the same manner as he 

did before said injury because of said injuries; and 

9 he has been otherwise permanently and severely in¬ 
jured all to the great damage to the plaintiff in the 

sum of One Hundred Thousand Dollars ($}00,000). 

Wherefore the plaintiff brings this suit and claims from 
the defendant damages in the sum of One Hundred Thou¬ 
sand Dollars ($100,000) besides costs of this suit. 

* 

Count III. 

• 

The plaintiff sues the defendant as aforesaid for that 
heretofore, to wit on the 10th day of February, 1928 and 
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for a long time prior thereto the defendant was engaged 
in the business of operating a certain theatre in the Dis¬ 
trict of Columbia known as the Fox Theatre and located 
on F Street between 13th and 14th Streets, Northwest in the 
City of Washington, District of Columbia. That the plain¬ 
tiff at the time aforesaid was a professional dancer and 
artist appearing on the stage under the name of “De Lima” 
and on said date he had been engaged, and was then em¬ 
ployed by the defendant, through its agents, servants or 
employees to appear on the stage of the said Fox Theatre 
in the District of Columbia, as a professional dancer and 
artist. That on the date aforesaid, in the evening thereof, 
and in pursuance of said employment the plaintiff did ap¬ 
pear on said stage and performed as a professional dancer 
and artist in the regular program or performance arranged 
and produced by the said defendant for the amusement of 
the patrons of said theatre. 

That it then and there became and was the duty of the 
defendant to use due and reasonable care in providing for 
the use of the said plaintiff in pursuance of his employ¬ 
ment a safe place wherein or whereupon to perform his 
services. 

Nevertheless, disregarding its duty in the premises as 
aforesaid, the defendant, through its agents, serv- 
10 ants or employees had built and constructed, installed 
and provided for the use of the plaintiff and other 
artists, actors, and persons who performed on the stage 
of said Fox Theatre, a certain elevator or lift located or 
situated within or a part of the stage of said theatre. That 
said elevator or lift was used and provided to carry or 
move artists or performers from the stage level to a point 
above the stage level and back again to the said stage level. 
That the platform or flqor of the elevator was not more 
than a few inches in thickness so that when said elevator 
was at the top level above the stage, and until, in its descent 
it had reached a point about a few inches from the level 
of the regular stage platform, an arm, leg or other part of 
a person’s body could extend from the edge of the stage 
platform over and into the elevator shaft, or into the path 
of said elevator and under the same; that there were no 
protective barriers, bell or lighting system, guards, gates' 
or other safety devices, or person provided by the defend- 
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ant, its agents, servants or employees to t^ll, notify or 
warn the plaintiff and others lawfully in or ifpon said ele¬ 
vator when it had reached the stage level an<tl it was safe 
to leave and to protect those lawfully on said stage from 
being caught under and crushed by said elevator. That 
at the time of the accident hereinafter described and set 
forth, the defendant, through its agents, servants or em¬ 
ployees had caused the moving picture screed to be placed 
so that pictures might be shown thereon, auid caused the 
rest of the stage behind said screen to be id almost com¬ 
plete darkness; that there were no lights onj the elevator 
and the only illumination for said part or portion of the 
stage was a very dim light which came fron} the front of 
the theatre and filtered through saidj screen; that 
11 said stage was so dark that it was difficult or om- 
possible for anyone on‘said elevator descending to 
the stage level to see when the elevator had! reached said 
stage platform or level and when it was s^fe to get off 
the same. That by reason of the darknes^ around that 
part of the stage and the elevator as aforesaid, said prem¬ 
ises were dangerous and unsafe for those lawfully using the 
same. 

That the defendant knew, or by the exercise of due care 
should have known that said premises were of a dangerous 
and unsafe character as aforesaid. 

That at the aforementioned time, and at the request, di¬ 
rection and instruction of the defendant, through its agents, 
servants or employees, the plaintiff in the i course of his 
employment got into, on or upon said elevatpr with divers 
other artists and performers in order to be carried from the 
level above the stage down to the said stage platform or 
level; that when said elevator had about reached a level 
with the stage the plaintiff, in the exercise of due care was 
unable to see whether it had stopped completely or not and 
whether it was on a level with the stage platform because 
of the darkness around that part of the ^tage platform 
and around the elevator as aforesaid, ancjl the plaintiff 
thinking that said elevator had in fact reached the stage 
level got off the same and walked onto the sthge with many 
others from said elevator, but he immediately turned to 
said elevator for the purpose of getting a ijnusical instru¬ 
ment that he had left in or upon the same} that while he 
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was on the stage as aforesaid and was leaning towards 
said elevator, his left foot, without his knowledge pro¬ 
jected over the edge of the stage and into the elevator shaft 
or path of said elevator; that said elevator had not 

12 in fact been brought to a complete stop and was 
still descending gradually at said time; and as a re¬ 
sult of the negligence and carelessness of the defendant in 
permitting said peril or danger to exist and its failure to 
perform its duty in the premises as aforesaid, the said 
elevator then and there fell, dropped or descended on or 
upon the said foot of the plaintiff, thereby crushing and 
mashing certain portions of the same; that the first or big 
toe and the second toe of said foot were then and there 
crushed, and the terminal bone of the first toe was crushed 
and broken, and the second toe was crushed in such a man¬ 
ner that it was necessary to amputate or cut off part of said 
second toe and terminal bone thereof; that the plaintiff 
sustained other bodily injuries and wounds and was made 
sick and sore and lame and became seriously and per¬ 
manently disabled and injured, and received permanent in¬ 
jury to his nervous system and then and there suffered and 
continues to suffer great and intense pain because of said 
injuries; that he was required to remain under the care 
of physicians for a long space of time and to spend large 

•sums of money for medical care and treatment in an ef¬ 
fort to be cured or relieved from his sufferings and will be 
required so to do in the future; that he was compelled to 
discontinue his work as a professional dancer and artist 
by reason of his injuries for a long period of time, to-wit 
eleven months, and was after said injuries and is now and 
will hereafter be unable to work and perform as a pro¬ 
fessional dancer and artist in the same manner as he did 
before said injury because of said injuries; and he has 
been otherwise permanently and severely injured all to the 
great damage to the plaintiff in the sum of One Hundred 
Thousand Dollars ($100,000). 

Wherefore the plaintiff brings this suit and claims 

13 from the defendant damages in the sum of One 
Hundred Thousand Dollars ($100,000) besides costs 

of this suit. 
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Count IV. 

The plaintiff sues the defendant as aforesaid, for that 
heretofore to-wit on the 10th day of February, 1928 and for 
a long time prior thereto the defendant was engaged in the 
business of operating a certain theatre in the District of 
Columbia known as the Fox Theatre and located on F Street 
between 13th and 14th Streets, Northwest ifl the City of 
Washington, District of Columbia. That the plaintiff at the 
time aforesaid was a professional dancer and brtist appear¬ 
ing on the stage under the name of “De Lima?’ and on said 
date he had been engaged, and was then employed by the 
defendant, through its agents, servants or employees to 
appear on the stage of the said Fox Theatre in the Dis¬ 
trict of Columbia, as a professional dancer and artist. 
That on the date aforesaid, in the evening thereof, and in 
pursuance of said employment the plaintiff cjid appear on 
said stage and performed as a professional dancer and 
artist in the regular program or performance arranged and 
produced by the said defendant for the amusement of the 
patrons of said theatre. 

That it then and there became and was the dutv of the 

*• 

defendant to use due and reasonable care in |providing for 
the use of the said plaintiff a safe place wherein or where¬ 
upon to perform his services in pursuance <^f his employ¬ 
ment as aforesaid. 

Nevertheless, disregarding its duty in th£ premises as 
aforesaid, the defendant, through its agents, servants, or em¬ 
ployees had built and constructed, installed and provided for 
the use of the plaintiff and other artists, actors and persons 
who performed on the stage of said Fox Thehtre, a certain 
elevator or lift located or situated within or a part 
14 of the stage of said theatre. That said elevator or 
lift was used and provided to carry of move artists 
or performers from the stage level to a point above the stage 
level and back again to the said stage level. (That the plat¬ 
form or floor of said elevator was not mofe than a few 
inches in thickness so that when said elevatjor was at the 
top level above the stage proper, and until, iij. its descent, it 
had reached a point about a few inches from the level of the 
regular stage platform, an arm, leg or otter part of a 
person’s body could extend from the edge of the stage plat¬ 
form over and into the elevator shaft, or into the path of 
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said elevator and under the same, and could be crushed and 
injured if caught beneath said elevator when it landed at 
the stage level. That at the time of the accident herein¬ 
after described and set forth, the defendant through its 
agents, servants or employees had caused the moving pic¬ 
ture screen to be placed so that pictures might be shown 
thereon, and caused the rest of the stage behind said screen 
to be in almost complete darkness; that there were no lights 
on the elevator and the only illumination for said part or 
portion of the stage was a very dim light which came from 
the front of the theatre and filtered through said screen; 
that there were then and there placed behind said screen 
and in the back part of the stage, by the defendant, two 
large machines or apparatus called or known as ‘ 4 movie¬ 
tones’ ’ which increased the darkness back of said screen; 
that said stage was so dark that it was difficult or im¬ 
possible for anyone on said elevator descending to the stage 
level to see when the elevator had reached said stage plat¬ 
form or level and when it was safe to get off the same. 
That by reason of the darkness around that part of the stage 
and the elevator as aforesaid, said premises were 
15 dangerous and unsafe for those lawfully using the 
same. 

That the defendant knew or by the exercise of due care 
should have known that said premises were of a dangerous 
and unsafe character as aforesaid. 

That at the aforementioned time, and at the request, di¬ 
rection and instruction of the defendant, through its agents, 
servants or employees, the plaintiff in the course of his em¬ 
ployment got into, on or upon said elevator with divers 
other artists and performers in order to be carried from 
the level above the stage down to the said stage platform or 
level; that when said elevator had about reached a level 
with the stage the plaintiff was unable to see whether it had 
stopped completely or not and whether it was on a level 
with the stage platform because of the darkness around that 
part of the stage and around the elevator as aforesaid, and 
the plaintiff, in the exercise of due care, thinking that said 
elevator had in fact reached the stage level got off the same 
with a great number of others who were on said elevator 
and walked onto the stage but immediately turned to said 
elevator for the purpose of getting a musical instrument 
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that he had left in or upon the same; that while he was on 
the stage as aforesaid and was leaning towards said eleva¬ 
tor, his left foot, without his knowledge projected over the 
edge of the stage and into the elevator shaft 6r path of said 
elevator; that said elevator had not in fact bpen brought to 
a complete stop and was still descending gradually at said 
time; and as a result of the negligence and Carelessness of 
the defendant in permitting said peril or danger to exist 
and its failure to perform its duty in the premises as afore¬ 
said, the said elevator then and there fell, dropped or de¬ 
scended on or upon the said foot of the plaintiff, 
16 thereby crushing and mashing certain portions of 
the same; that the first or big toe and the second toe 
of said foot were then and there crushed, add the terminal 
bone of the first toe was crushed and broke)a, and the sec¬ 
ond toe was crushed in such a manner that it was necessary 
to amputate or cut off part of said second tbe and terminal 
bone thereof; that the plaintiff sustained ojther bodily in¬ 
juries and wounds and was made sick and sore and lame 
and became seriously and permanently disabled and in¬ 
jured, and received permanent injury to his nervous system 
and then and there suffered and continues to suffer great 
and intense pain because of said injuries; that he was re¬ 
quired to remain under the care of physicians for a long 
space of time and to spend large sums of moiiey for medical 
care and treatment in an effort to be cured dr relieved from 
his sufferings and will be required so to do in the future; 
that he was compelled to discontinue his >vork as a pro¬ 
fessional dancer and artist by reason of hip injuries for a 
long period of time, to-wit eleven months, and was after 
said injuries and is now and will hereafter be unable 
to work and perform as a professional dancer and 
artist in the same manner as he did before said injury be¬ 
cause of said injuries; and he has been otherwise perma¬ 
nently and severely injured all to the great damage to the 
plaintiff in the sum of One Hundred Thousand Dollars 
($ 100 , 000 ). 

Wherefore the plaintiff brings this suit hnd claims from 
the defendant damages in the sum of One pEundred Thou¬ 
sand Dollars ($100,000), besides costs of this suit. 
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Count V. 

The plaintiff sues the defendant as aforesaid for that 
heretofore, to-wit on the 10th day of February, 1928 

17 and for a long time prior thereto the defendant was 
engaged in the business of operating a certain theatre 

in the District of Columbia known as the Fox Theatre and 
located in F Street between 13th and 14th Streets, North¬ 
west in the City of Washington, District of Columbia. That 
the plaintiff at the time aforesaid was a professional dancer 
and artist. That on the date aforesaid, in the evening there¬ 
of, and in pursuance of said employment the plaintiff did 
appear on said stage and performed as a professional 
dancer and artist in the regular program or performance 
arranged and produced by the said defendant for the amuse¬ 
ment of the patrons of said theatre. • 

That it then and there became and was the duty of the 
defendant to use due and reasonable care in providing for 
the use of the said plaintiff a safe place wherein or where¬ 
upon to perform his services in pursuance of his employ¬ 
ment as aforesaid. 

Nevertheless, disregarding its duty in the premises as 
aforesaid, the defendant, through its agents, servants or 
employees had built and constructed, installed and provided 
for the use of the plaintiff and other artists, actors and 
persons who performed on the stage of said Fox Theatre, 
certain elevator or lift located or situated within or a part 
of the stage of said theatre. That said elevator or lift was 
used and provided to carry or move artists or performers 
from the stage level to a point above the stage level and 
back again to the said stage level. That the platform or 
floor of the elevator was not more than a few inches in 
thickness so that when said elevator was at the top level 
above the stage, and until, in its descent it had reached a 
point a few inches from the level of the regular stage plat¬ 
form, an arm, leg or other part of a person’s body could 
extend from the edge of the stage platform over and 

18 into the elevator shaft, or into the path of said ele¬ 
vator, and under the same; and could be crushed and 

injured if caught beneath said elevator when it landed at 
the stage level. That at the time of the accident hereinafter 
described and set forth, the defendant, through its agents, 
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servants or employees had caused the mpving picture 
screen to be placed so that pictures might be shown thereon, 
and caused the rest of the stage behind said Screen toi be in 
almost complete darkness; that there were nb lights on the 
elevator and the only illumination for said phrt or portion 
of the stage was a very *dim light which came from the 
front of the theatre and filtered through saicl screen; that 
there were then and there placed behind said screen and in 
the back part of the stage, by the defendant, two large 
machines or apparatus called or known as [‘movietones” 
which increased the darkness back of saic^ screen and 
because of their size made that part of the st^ge back of the 
screen and between the screen and the elevato^ very narrow 
and left a passage-way of to-wit four feet along which the 
performers, in getting off said elevator, would pass in order 
to get off the stage. That said stage was sb dark that it 
was difficult or impossible for 1 anyone on said elevator 
descending to the stage level to see when th^ elevator had 
reached said stage platform or level and when it was safe 
to get off the same and to see others passing along said 
passageway after they had alighted from the elevator. 

That by reason of the darkness around that part of the 
stage and the elevator as aforesaid, and the narrowness of 
said passageway said premises were dangerous and unsafe 
for those lawfully using the same. 

That the defendant knew or by the exercise of due care 
should have known that said premises were of a 
19 dangerous and unsafe character as aforesaid. 

That at the aforementioned time, and at the request 
direction, and instruction of the defendant, through its 
agents, servants or employees, the plaintiff ih the course of 
his employment got into, on or upon said | elevator with 
divers other artists and performers in ordeif to be carried 
from the level above the stage down to the said stage level; 
that when said elevator had about reached a level with the 
stage the plaintiff in the exercise of due ca^e was unable 
to see whether it had stopped or not and whether it was on 
a level with the stage platform because ol the darkness 
around that part of the stage and around the elevator as 
aforesaid, and the plaintiff, in the exercise of due care, 
thinking that said elevator had in fact reached the stage 
level, got off the same and with a great man{p other artists 
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and performers walked onto said stage; but the plaintiff 
immediately turned to said elevator for the purpose of 
getting a musical instrument which he had left in or upon 
the same; that said elevator had not in fact been brought to 
a complete stop and was still descending gradually at said 
time; and as a result of the negligence and carelessness of 
the defendant in permitting said peril or danger to exist 
and its failure to perform its duty in the premises as afore¬ 
said, while the plaintiff was on the stage as aforesaid and 
was leaning towards said elevator, someone passing along 
that part of the stage between the movietone machines and 
the elevator where the plaintiff then was, rah into, bumped 
or knocked the plaintiff so that he was thrown or pushed 
towards the elevator; that the plaintiff’s left foot was then 
and there projected over the edge of the stage and under 
the elevator and the said elevator then and there fell, 
dropped or descended on or upon the said foot of the 
20 plaintiff, thereby crushing and mashing certain por¬ 
tions of the same; that the first or big toe and the 
second toe of said foot were then and there crushed, and 
the terminal bone of the first toe was crushed and broken, 
and the second toe was crushed in such a manner that it 
was necessary to amputate or cut off part of said second 
toe and terminal bone thereof; that the plaintiff sustained 
other bodily injuries and wounds and was made sick and 
sore and lame and became seriously and permanently dis¬ 
abled and injured, and received permanent injury to his 
nervous system and then and there suffered and continues 
to suffer great and intense pain because of said injuries; 
that he was required to remain under the care of physicians 
for a long space of time and to spend large sums of money 
for medical care and treatment in an effort to be cured or 
relieved from his sufferings and will be required so to do 
in the future; that he was compelled to discontinue his work 
as a professional dancer and artist by reason of his injuries 
for a long period of time, to-wit eleven months, and was 
after said injuries and is now and will hereafter be unable 
to work and perform as a professional dancer and artist in 
the same manner as he did before said injury because of 
said injuries; and he has been otherwise permanently and 
severely injured all to the great damage of the plaintiff in 
the sum of One Hundred Thousand Dollars ($100,000). 
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Wherefore the plaintiff brings this suit and claims from 
the defendant damages in the sum of One Hundred Thou¬ 
sand Dollars ($100,000), besides costs of this Isuit. 

ELLIS, HARRISON, FERGUSON & GARY, 
By W. P. HOUGHTON; j 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. Y. MORGAN, 

Attorneys for Plaintiff. 

21 (Endorsed.) 

File in behalf of Plaintiff with consent of Defendant. 

JAMES M. PROCTOR, 

Justice . 

Pleas . 

Filed August 24, 1928. 

* * * * • * • 

1. Comes now the defendant, Fox Theatres Corporation, 
a corporation, by its attorneys, and for plea to the first, 
second, third and fourth counts of the declaration of the 
plaintiff, Alberto Kollmann Ferreyros, says that this de¬ 
fendant admits that it is a corporation doing business in the 
District of Columbia, and on, to wit, the tenth day of Feb¬ 
ruary, 1928, was engaged in the business of operating a cer¬ 
tain theatre known as the Fox Theatre, locjated on “F” 
Street between Thirteenth and Fourteenth Streets, North¬ 
west in the City of Washington, District of Columbia; that 
at the time aforesaid said plaintiff was employed by this de¬ 
fendant as a professional dancer and artist appearing on 
the stage under the name of “De Lima,” and did appear on 
the stage of this defendant as such dancer i^ the regular 
program or performance arranged and produced by this 
defendant for the amusement of the patrons of said 
theatre; that each and every of the remaining allegations in 
said several counts, and each of them, are denied. 

2. And for a further plea to said first count of said 

22 declaration this defendant says that said stage and 
elevator or lift were not, nor were either of them, of 

a dangerous and unsafe character, as in said count alleged. 

2—5872a 
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3. And for a further plea to said second count of said 
declaration this defendant says that said elevator was not a 
dangerous instrumentality, capable of, or likely to, cause 
injury to human life, as in said second count alleged. 

4. And for a further plea to said second count this de¬ 
fendant says that said elevator did not make the said stage 
an unsafe and dangerous place, as in said count alleged. 

5. And for a further plea to said third count of said 
declaration this defendant says that said stage was not so 
dark that it was difficult or impossible for anyone on said 
elevator descending to the stage level to see when the ele¬ 
vator had reached said stage platform or level and when it 
was safe to get off the same, as in said count alleged. 

6. And for a further plea to said third count of said 
declaration this defendant says that said stage and said 
elevator were at all times illuminated so as to permit per¬ 
sons lawfully thereon to use the same, with safety. 

7. And for a further plea to said fourth count of said 
declaration this defendant says that it did not, at the time 

in said count alleged, cause two large machines or 
23 apparatus called or known as “Movietones’’ to be 
placed upon said stage, as in said count alleged. 

8. And for a further plea to said fourth count of said 
declaration this defendant says that said stage and elevator 
and lift were at all times sufficiently lighted to enable per¬ 
sons lawfully thereon to safely use and go upon the same, 
including said plaintiff. 

9. And for a further plea to said first, second, third and 
fourth counts of said declaration, this defendant says that 
said plaintiff ought not to have or maintain his alleged cause 
of action in said counts and each of them set forth, for that 
the said damages and injuries claimed to have been sus¬ 
tained by the plaintiff were due to the negligence, careless¬ 
ness and recklessness of said plaintiff, in this, that prior to 
the happening of the alleged occurrence described in said 
first, second, third and fourth counts of said declaration, 
said plaintiff had been performing upon said stage of this 
defendant for a long space of time, to wit, seven days, and 
was well aware of the manner in which said elevator or lift 
upon said stage was operated and the conditions upon said 
stage and elevator at the time of the operation thereof, and 
had ridden upon said elevator on numerous occasions dur- 
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ing the day and evening while engaged as a performer in 
said theatre and at divers other times, and ^iad been in¬ 
structed, notified and warned by this defendant not to at¬ 
tempt to alight or remove from said elevator while the same 
was in motion, yet notwithstanding said instruction, notifi¬ 
cation and warning in the premises, said plaintiff 

24 recklessly, carelessly and negligently Removed and 
alighted from said elevator while the jsame was in 

motion and before it had reached the level c^f said stage, 
and by reason thereof his foot projected ove^: the level of 
said stage floor into the shaft of and under ^aid elevator, 
before this defendant could, by the exercise of i due care and 
diligence, cause the said elevator to stop in its descent to 
the level of said stage floor; that in so alighting from said 
elevator as aforesaid, said plaintiff incurred great and un¬ 
necessary hazard and by reason thereof sustained the in¬ 
juries complained of. 

10. And for a further plea to said first, secdnd, third and 
fourth counts of said declaration, this defendant says that 
said plaintiff ought not to have or maintain his alleged 
cause of action in said counts and each of tl^em set forth, 
for that the said damages and injuries claimed to have been 
sustained by the plaintiff were due to the negligence, care¬ 
lessness and recklessness of said plaintiff, in this, that prior 
to the happening of the alleged occurrence described in said 
first, second, third and fourth counts of said declaration, 
said plaintiff had been performing upon said stage of this 
defendant for a long space of time, to wit, seven days, and 
was well aware of the manner in which said elevator or lift 
upon said stage was operated and the conditions upon said 
stage and elevator at the time of the operatioh thereof, and 
had ridden upon said elevator on numerous bccasions dur¬ 
ing the day and evening while engaged as a j performer in 
said theatre and at divers other times, and had been in¬ 
structed, notified and warned by this defendant not to at¬ 
tempt to alight or remove from said elevator while the same 
was in motion, yet notwithstanding sajd instruction, 

25 notification and warning in the premises, said plain¬ 
tiff recklessly, carelessly and negligently removed 

and alighted from said elevator while the sai^ae was in mo¬ 
tion and before it had reached the level of s$id stage, and 
also undertook and attempted to re-board or get upon said 
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elevator, while in motion and as it was descending to the 
said stage level, and by reason thereof his foot projected 
over the level of said stage floor into the shaft of and under 
said elevator, before this defendant could, by the exercise 
of due care and diligence, cause the said elevator to stop in 
its descent to the level of said stage floor; that in so alight¬ 
ing from said elevator as aforesaid, said plaintiff incurred 
great and unnecessary hazard and by reason thereof sus¬ 
tained the injuries complained of. 

BRANDENBURG & BRANDENBURG, 
By L. M. DENIT, 

Attorneys for Defendant . 

Pleas to Fifth Count. 

Filed October 23, 1928. 

• * * • * * # 

11. Comes now the defendant, Fox Theatres Corporation, 
a corporation by its attorneys, and for plea to the fifth 
count of the declaration of the plaintiff, Alberto Kollmann 
Ferreyros, says that it admits that it operated said Fox 
Theatre and employed said plaintiff as a professional 
dancer and artist, as alleged, but it denies each and all of 
the remaining allegations in said fifth count. 

26 12. And for a further plea to said fifth count of said 

declaration this defendant says that said stage and 
elevator were not dangerous and unsafe for those lawfully 
using the same. 

13. And for a further plea to said fifth count of said 
declaration this defendant says that it has no knowledge 
or information thereof sufficient to form a belief as to 
whether while the plaintiff was on the said stage and was 
leaning towards said elevator some one passing along that 
part of the stage between the movietone machines and the 
elevator where the plaintiff then was, ran into, bumped or 
knocked the plaintiff so that he was thrown or pushed 
towards said elevator, as in said count alleged. 

14. And for a further plea to said fifth count of said 
declaration, this defendant says that said plaintiff ought 
not to have or maintain his alleged cause of action therein 
set forth, for that the said damages and injuries claimed 
to have been sustained by the plaintiff were due to the neg- 
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ligence, carelessness and recklessness of said plaintiff, in 
this, that prior to the happening of the alleged occurrence 
described in said fifth count said plaintiff had been per¬ 
forming upon said stage of this defendant fot a long space 
of time, to-wit, seven days, and was well awaife of the man¬ 
ner in which said elevator or lift upon sajid stage was 
operated and the conditions upon said stage and elevator 
at the time of the operation thereof, and had ridden upon 
said elevator on numerous occasions djiring the day 

27 and evening while engaged as a performer in said 
theatre and at divers other times, and had been in¬ 
structed, notified and warned by this defendant not to at¬ 
tempt to alight or remove from said elevator while the 
same was in motion, yet notwithstanding said instruction, 
notification and warning in the premises, teaid plaintiff 
recklessly, carelessly and negligently removed and alighted 
from said elevator while the same was in motion and before 
it had reached the level of said stage, and also undertook 
and attempted to re-board or get upon said elevator, while 
in motion and as it was descending to the said stage level, 
and by reason thereof his foot projected ovejr the level of 
said stage floor into the shaft of and under said elevator, 
before this defendant could, by the exercis^ of due care 
and diligence, cause the said elevator to stop jin its descent 
to the level of said stage floor; that in so alighting from 
said elevator as aforesaid, said plaintiff incurred great and 
unnecessary hazard, and by reason thereof Sustained the 
injuries complained of. 

BRANDENBURG & BRANDENBURG, 

By L. M. DENIT, 

Attorneys for Defendant. 

28 Joinder of Issue. 

Filed November 6,1928. 

**••*«• 

Comes now the plaintiff in the above entitled cause and 
joins issue with the defendant on each and eviery plea filed 
by it herein. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 
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Note of Issue . 

Caption: As above. 

Attorneys for Plaintiff: Douglas, Obear & Douglas, Jo. 
V. Morgan. 

Attorney for Defendant: L. M. Denit. 

Date of last pleading: October 23, 1928. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff . 

Additional Plea to Declaration. 

Filed May 27,1931. 

• • • • * * * 

Comes now the defendant, by its attorneys, leave of 
Court being first had and obtained, and for a further plea 
to said declaration, and each count thereof, says said plain¬ 
tiff ought not to have or maintain his alleged cause of 
action therein against this defendant for that the location 
and manner of operation of said elevator upon said stage, 
together with the location therein of said movietone 
29 apparatus, and the conditions of light obtaining 
upon said stage, were well known to said plaintiff 
at the time of the occurrence described in said declaration, 
and the risk and danger of injury in attempting to alight 
from said elevator while the same was in motion were also 
known to said plaintiff and obvious and apparent at said 
time and place aforesaid, and said plaintiff assumed the 
risk of injury in attempting to alight or remove from said 
elevator while the same was in motion. 

BRANDENBURG & BRANDENBURG, 
By LOUIS M. DENIT, 

Attorneys for Defendant. 

(Endorsed.) 


Leave to file granted this 27th day of May, 1931. 

JAMES M. PROCTOR, 

Justice. 


Memoranda. 


May 16,1932.—Jury sworn and respited from day to day. 
May 18, 1932.—Verdict for Defendant by direction of 
Court. 
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30 Supreme Court of the District of Columbia. 

Tuesday, May 24, 1932. 

Session resumed pursuant to adjournment,! Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

■ i 

# # ■* * * « i • 

j 

Upon consideration of the motion filed herein for a new 
trial it is ordered that said motion be, and. the same is 
hereby overruled and judgment on verdict ordered. 

Wherefore it is considered that plaintiff take nothing by 
this action that defendant go hence without day be for 
nothing held and recover of plaintiff its codts of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal, to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum! of One Hun¬ 
dred Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

June 4, 1932.—$50 deposited in lieu of appeal bond. 

June 17, 1932.—Time to file Bill of Exceptions extended 
from day to day to and including July 29, 1932. 

31 Assignments of Error . 

i 

Filed June 18, 1932. 

##*«♦** 

i 

j 

Comes now the plaintiff, Alberto Kollman JTerryros, and 
assigns for review on appeal errors committed by the trial 
court as follows: j 

1. The court erred in granting the defendant’s motion to 
instruct the jury to return a verdict for the defendant. 

2. The court erred in directing the jury to return a ver¬ 
dict for the defendant. 

3. The court erred in not holding that the plaintiff had 
made out a prima facie case of negligence on the part of the 
defendant. 
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4. The court erred in not holding that the evidence ad¬ 
duced on the part of the plaintiff tended to show that the 
defendant was guilty of negligence in that it maintained 
a place of employment and equipment unsafe and danger¬ 
ous to the plaintiff in his employment, and which the de¬ 
fendant knew or by the use of ordinary care should have 
known was unsafe and dangerous. 

5. The court erred in holding that the evidence showed 
the plaintiff guilty of contributory negligence. 

6. The court erred in not holding that the plaintiff was 
innocent of contributory negligence. 

7. The court erred in holding that the plaintiff assumed 
the risk of injury from the existence of the unsafe and 
dangerous place of employment and equipment maintained 
by the defendant on its stage in the Fox Theatre. 

ELLIS, FERGUSON, HOUGHTON & 
GARY, 

By JO. V. MORGAN; 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. V. MORGAN, 

i Attorneys for Plaintiff. 

32 Left copy at office of Brandenburg & Brandenburg 
June 18,1932, at 11:30 o’clock. 

, LEWIS H. WARD. 

Memorandum. 

July 29, 1932.—Proposed Bill of Exceptions and Notice 
filed. 

Order Extending Time to File Record. 

Filed August 17, 1932. 

Court of Appeals of the District of Columbia, April Term, 

1932. 

No. 1893, Original. 75754. 

Alberto Kollman Ferreyros, Petitioner, 

vs. 

Fox Theatres Corporation, a Corporation. 

On consideration of the petition for extension of time 
to and including November 15, 1932, within which to file 
the transcript of record in the above entitled cause in this 
Court, 
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It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Me. Chief Justice MARTIN, 

Augiist 16, 1932. 

A true copy. Test: 

[seal.] HENRY W. HEDGES, 

Clerk Court of Appeals , D. C., 
By MONCURE BURKE, 

Deputy Clerk. 

33 Memorandum. 

August 30, 1932.—Bill of Exceptions submitted. 

Order Further Extending Time to FiU i Record. 

Filed November 17, 1932. j 

Court of Appeals of the District of Coluinbia, October 

Term, 1932 

No. 1983, Original. Law. #75754. 


Alberto Kollman Ferreyros, Petitioner, 

• i 

vs. 

Fox Theatres Corporation, a Corporation. 

On consideration of the petition for a further extension 
of time to and including December 15, 1932^ within which 
to file the transcript of record in the above! entitled cause 
in this Court, 

It is by the Court this day ordered that s^id petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

November 15, 1932. 

A true copy. Test: 

[seal.] HENRY W. HQDGES, 

Clerk Court of Appeals , D. C. 

34 Supreme Court of the District of Columbia. 

Monday, December 12, 1932. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. j 

«*#**#* 
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Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the plaintiff by his attorney 
presents to the Court his Bill of Exceptions taken at the 
trial of this cause, and heretofore submitted herein, and 
prays that the same be,signed and made of record, nunc 
pro tunc, which is hereby accordingly done. 

Designation of Record . 

Filed June 18, 1932. 

******* 

The Clerk of the Court will include in the Transcript of 
Record on appeal in the above entitled cause the following: 

1. The amended declaration. 

2. Defendant’s pleas. 

3. Joinder of issue and note of issue. 

4. Memo.: Jury sworn and respited. 

5. Memo.: Verdict for defendant by direction of court. 

6. Memo.: Motion for new trial overruled and judgment 
on verdict for the defendant for costs, appeal noted, cost 
bond $100 or $50 cash. 

7. Memo.: Deposit by Douglas, Obear & Douglas $50 
costs on appeal. 

8. Memo.: Time for submitting bill of exceptions 

35 extended to July 5, 1932. 

9. Memo.: Bill of exceptions settled and signed. 

10. Assignments of error. 

11. This designation. 

ELLIS, FERGUSON, HOUGHTON & 
GARY, 

By JO. V. MORGAN; 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. V. MORGAN, 

Attorneys for Plaintiff . 

Left copy at office of Brandenburg & Brandenburg, June 
18,1932, at 11:30 o’clock. 

LEWIS H. WARD. 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 35, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel, herein filed, copy of which is made part of this 
transcript, in cause No. 75754, at Law, wherein Alberto 
Kollman Ferreyros is Plaintiff and Fox Theatres Corpora¬ 
tion, a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. j 

In testimony whereof I hereunto subscribe;my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of December, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, j 

Asst j Clerk . 

37 [Stamp:] Court of Appeals, Districi of Columbia. 
Filed Dec. 14, 1932. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75754. 

' 

i 

Alberto Kollman Ferreyros, Plaintiff, 

vs. 

Fox Theatres Corporation, a Corporation, Defendant. 

To Messrs. Brandenburg & Brandenburg ajnd Louis M. 
Denit, 

Attorneys for Defendant: 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted tb the court on 
Wednesday, August 30, 1932, at 10 o’clock, A. M., or as 
soon thereafter as counsel can be heard, for the purpose 
of having the same signed and sealed by thq court. 

DOUGLAS, OBEAR & DOUGLAS, 

By JO. V. MORGAN, 

822 Southern Building , 

Attorneys fdr Plaintiff . 
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Service of the foregoing notice and copy of said bill of 
exceptions acknowledged this 29th day of July, 1932. 

BRANDENBURG & BRANDENBURG, 
By L. M. DENIT, 

Attorneys for Defendant. 
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In the Supreme Court of the District of Columbia. 


Law. No. 75754. 


Alberto Kollman Ferreyros, Plaintiff, 


vs. 

Fox Theatres Corporation, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause, before 
Mr. Justice O’Donoghue and a jury, from May 16 to May 
18, 1932, inclusive, the plaintiff, to maintain the issues on 
his part joined, called the following witnesses: 

Mary Thorpe, who testified as follows: She resides in 
New York, is engaged as secretary to a dentist; formerly 
she was engaged as a professional dancer and for several 
years prior to the injury to the plaintiff, Alberto Kollman 
Ferreyros, she was his i dancing partner under the team 
name of deLima and Marita. The witness testified concern¬ 
ing the performances in which she had appeared with the 
plaintiff, the compensation which they had received, the 
character, perfection and skill of his dancing partner dur¬ 
ing that time. 

Concerning the engagement of the team of deLima and 
Marita at the Fox Theatre in Washington, D. C., in Feb¬ 
ruary, 1928, the witness testified as follows: She appeared 
with the plaintiff at the Fox Theatre in February, 1928, 
and was with him on the stage of that theatre. On the 
night of February 10, 1928, which was at the close 
39 of the week, they did a Spanish dance which was 
very rapid—mostly Spanish heel and foot work 
which required balance and strength. In the rear portion 
of the stage of the Fox Theatre was an elevator or lift, 
and during the time they performed on the Fox Theatre 
stage they rode on the elevator daily and nightly. The ele- 
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vator or lift operated so smoothly that there was no sound 
and there was no vibration. The witness an<^ the plaintiff 
came on the stage at the end of the presentatioki and danced 
about 2% minutes, then they went to the first step of the 
lift and with the rest of the company were carried to the 
top. When they finished the dance they wer^ standing in 
the center of the lift. 

Asked to tell what she actually saw from j the time she 
finished her dance and stood on the stage untjl she left the 
theatre that night, the witness replied that the company 
was singing the chorus of “Valencia”. She and her part¬ 
ner stood on the first step and the platform rhised as they 
were singing the chorus, and when they reached the top the 
curtains closed to designate that that was th^ finish of the 
presentation and the curtains opened and closefl, and opened 
and closed again for applause, and then the lift started to 
move down while they flashed on the the curtain Pathe or 
Fox news, or whatever news was to follow. At that time the 
stage was in complete darkness. The lift cafne down and 
when the lift stopped—while the lift was goin^ down—it is 
such a long time—the flash was being put on the curtain and 
several large steel apparatuses to hold the 4 m plifiers for 
the Movietone news apparatus were being pushed on the 
stage in the space behind the front curtain. The space be¬ 
tween the front edge of the platform and the back of the 
curtain was perhaps six feet. The lift stopped and we 
all rushed off as usual and the witness took several steps 
when she heard a terricic scream and people yfelling “Span¬ 
ish dancer”, “Spanish dancer”. Witness turned around 
and saw her partner being held up by several men 
40 with his foot caught beneath the stage proper and 
the lift. When she heard the scream xhe stage was 
absolutely dark. By the time she reached her partner the 
lights flashed on. People started yelling “light”, the or¬ 
chestra played much louder. When the lights went on the 
witness saw her partner being held up by several men and 
there was great pandemonium. Everybody was excited. 
Witness was then asked to tell just what she saw and she 
replied that she saw her partner being held jip by several 
men and his foot was caught between the sta^e proper and 
the ledge of the elevator. 

Thereupon the following occurred: 
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“Q. When yon say ‘ledge’ will yon please come here and 
point out on this piece of furniture what you mean by ledge 
so that the jury can know what you are talking about. I 
suggest that you come down here so they can see”. 

Thereupon the witness left the witness chair and pointed 
to the edge of the top of a table in the court room for use of 
attorneys, and answered: 

“A. This is the stage proper (indicating on a flat object 
held in front of and on a plane with the top of the table). 
We were here (indicating and pointing to the top of the 
table, and then when that came down I saw my partner with 
his foot there (pointing underneath the edge of the table), 
and this (the edge of the table) had already closed down on 
him and his body was at that angle and two or three men 
were holding him up at the time. 

I did not see his foot then. He stayed in that position a 
few seconds until the elevator was raised to move his body. 
Then they carried him to a room out in the hall where the 
witness saw him on a desk with his shoe off and she saw a 
large clot of blood hanging on the end of his foot sopping 
through his stocking. The plaintiff was in great pain. He 
was taken to a hospital where she later saw him. Later the 
witness went to New York. At the time the accident 
41 occurred witness did not see any lights on the stage. 

Behind the stage there was always a pilot light over 
the electrician’s board, but there were curtains hanging on 
the side of the stage, so that there was no reflection from 
that light. There was also an exit sign over a door behind 
the stage. 

The witness then drew a diagram of the stage showing 
the front of the stage and the position of the orchestra, in¬ 
dicating also on the “stage right” and “stage left” from 
the actors’ viewpoint, and indicating at the rear and on the 
stage left a door with the word “exit” in red lights and to 
the front of the stage left the position of the electrician’s 
box and a pilot light over the same and the outline of a black 
velvet curtain or cyclorama enclosing or setting apart that 
portion of the stage used by actors in the performance. 

Witness continued: The black curtain or cyclorama was 
all round the performers, that is to say, around the place 
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• 

on which they performed. Witness w^s asked to 
42 what extent, if any, was the pilot light oh the electric 

switchboard and the exit light over the ddor apparent 
on the stage at the time of the accident, to which she re¬ 
plied “no, you would not see that light until the black cur¬ 
tain was drawn back”. 

On cross-examination the witness testified s|be had seen 
the plaintiff dance since the accident and had discussed with 
him the difference in his dancing; that she had been his 
dancing partner for a number of years and traveled with 
him from place to place; that she felt sympathy for him and 
had discussed this accident with him. She and her partner 
were giving the 28th performance of the week, and on 27 
occasions prior in that week the witness had performed with 
the plaintiff in the same show. There was no difference in 
the manner of operating the stage lift on the 28th perform¬ 
ance from what it had been on the others. !jrhe curtains 
were not closed in any different way. That show was the 
same as any other show. The movie tone machines were not 
put into position in any different way, nor whs there any 
difference in the condition of light on the sta^e. The wit¬ 
ness and her partner had worked in one theatre, the Roxy 
Theatre, in New York City, which type of stage was the' 
same as that used in the Fox Theatre in Washington and 
had a lift similar to that at the Fox. Witness does not 
know whether the stage lift was the same because she had 
never examined it. When she and her partnef were at the 
Roxy Theatre the lift was not used for them, jbut she knew 
that it was used for some soldiers who were! there at the 
same time. She and the plaintiff were on the stage proper 
at that time, but the lift was not used. The only theatre 
besides the Roxy Theatre in which they performed in which 
a lift was used was the Fox Theatre, and on the 27 other 
performances there was a light behind the fylack curtain. 
This black curtain was not against the wall, biit was behind 
the lift or platform that was raised. Ther^ was a wide 
space between the wall of the theatre and the 'curtain. The 
curtain was in the back of the platform so that it was be¬ 
hind the players and did not interfere with the vision of 
the players looking out into the audience. There was no 
light on the actors side of the curtain projected from the 
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ceiling of the stage. There was no work light on 

43 the stage where the actors were performing. There 
was no light at all. 

Q. What light did the actors use to get off the stage? 
A. When everything was all settled and the movietone put 
into place, then they put on the dome borders which light 
the whole back stage. 

Q. On the 27 prior performances, is it not a fact that 
the actors left the stage by the light from the border? A. 
No, most of the time two-thirds of the actors left the stage 
in absolute darkness, becoming so familiar with the ground 
that the moment the platform reaches the level of the stage 
everybody goes to their dressing rooms. When you get 
outside of the dark of the black curtain then you are able to 
guide your distance by the light over the door. You see the 
red light over the door, the moment you get b-ind the black 
cyclorama. 

Q. How would they know they had reached the stage 
level? A. When it stopped. 

Q. You can tell when it stops, then, can you? A. Yes, 
more or less. 

Q. What do you mean by more or less? A. You can tell 
when it stops when it reaches the floor. We were on the 
first floor and the moment we reached the stage floor every¬ 
body can step off. There were about one hundred of us on 
that platform and we all went. 

Q. On this last performance, the 28th of the week, do 
you know whether you stepped off before the lift had 
reached the stage level ? A. To my knowledge the lift had 
reached the stage level. 

Her partner was to her right. She did not know when 
he stepped off. The witness turned off to her left. She 
was in a hurry to get away, and got on the elevator behind 
the stage. There was one elevator to take the actors from 
the stage to their dressing rooms, and on the occa- 

44 sion of the 27 other prior performances the actors 
got to their dressing rooms by going through the 

black curtain and walking diagonally to the door and going 
out into the hall and getting into the elevator. The wit¬ 
ness thinks that all the actors did this on the 27 prior per¬ 
formances without any light. She can only tell what she 
did. 
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Asked if she meant to say that she went oiit on 27 prior 
performances without any light on the stage, the witness 
replied that she walked off the platform and went down 
behind and the only light she got was when she got in back 
of the curtain. There was an exit sign over the door, and 
if one happened to look to the right there wa^ a little pilot 
light over the electrician’s board, but neither one of these 
lights would you see until you stepped outside of the cy- 
clorama. There was never any pilot light or light from the 
board until all of the apparatus and everything had been 
put it place and the projection had bepn put on the 
45 screen. Then they put on the dome lights, because 
otherwise we would have been seen from the boxes. 
Asked how she knew that dome lights were put on if she 
left the stage each time when it was in darkness, the wit¬ 
ness replied “Well, I was not always off the stage com¬ 
pletely. The border lighte in there were oi}ly worked on 
sections of the stage. I arranged to get my! shawl and to 
get my powder puff and various things a performer carries 
on the stage picked up”. The witness continued that she 
did not leave these things on the moving platform. There 
were several pianos behind the curtain on the stage right, 
arid she left her powder puff and all such liptle things on 
those pianos. This was on the right back of the black cur¬ 
tain. She left these things on the pianos behind the black 
curtain before she went on the stage, and after her per¬ 
formance she would pick them up and go off jhe stage. By 
this time the dome lights had probably been!put on. It is 
such a long time that she does not recall whbther she was 
in the center of the black curtain or if she wias to the side 
when the dome lights were put on. Asked l^ow many feet 
she walked from the left to the piano to get her shawl and 
powder, the witness replied “About a blockj and a half I 
should say it is. About a block because I walked from the 
stage center all the way through the two curtains and all 
the way through the back, got my things on the piano and 
back again to get my things at the exit to the lift. This was 
after I danced”. ! 

The witness continued: She was standing in the center 
of the platform. She does not mean to say that she walked 

3—5872a I 
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from her position on the platform to the extreme right 
hand side of the stage and continued in total darkness be¬ 
hind the black curtain to a piano and picked up her shawl 
and powder puff on the piano. She had gone through the 
black curtain and by that time five or six feet from the exit 
to the curtain when the dome lights perhaps were put on. 

The exit to the elevator in the hall which carries the 
46 actors to their dressing rooms and the dressing 
rooms is on the left hand side of the stage. She fol¬ 
lowed with the actors to the left hand side and walked 
around to the right in back of the cyclorama. She did not 
go all that way in total darkness. When she stepped off the 
lift all the apparatuses were being put on. The lights were 
put on when she was half way round the bend. All the 
girls had things there and there was a crowd there because 
there was only one exit for all of us. There were about 
100 people working on the stage at that time, and the wit¬ 
ness judges that she was about half way around when the 
dome lights were put on. Witness presumes the dome lights 
were in the border. Asked if she did not know that there 
were no border lights behind the black curtain, witness re¬ 
plied that she did not know, but if they were in front they 
were reflected through the black curtain. When they re¬ 
hearsed there was a little pilot light on the floor and you 
could see that light through the black curtain. 

“Q. Then the stage was never in pitch darkness?” 44 A. 
It was in pitch darkness when the apparatus was being put 
on for the movietone.” 

Witness being interrogated concerning the conclusion of 
the performance, she replied she and the other actors were 
raised above the stage level and were all singing “Va¬ 
lencia”. The lights were being played on them from both 
back and front of the theatre. The orchestra was play¬ 
ing. When they reached a certain note in “Valencia” the 
curtains in front separating the actors from the audience 
began to close. The black curtain opened and closed sev¬ 
eral times for the performers to get the applause. When 
the curtains were closed men rushed in pushing the movie¬ 
tone apparatus in position behind the curtains. While this 
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was being done there was lowered a curtain or screen on 
which the picture was to be exhibited, ajnd after that 
47 the front curtain opened and the light 4ras projected 
from the projectors booth on the screen used for the 
bill. The screen was porous. As soon as the movietone 
was being exhibited on the screen light \sfas projected 


through the screen on to the stage, and that happened at 
everyone of the 27 prior performances. Witness does not 
remember whether that happened at the 28th performance 
or not, because before the light came through the screen 
everything had happened, the accident had j already hap¬ 
pened and there was such excitement that ^he could not 
tell exactly what happened at that moment. 

I 

On re-direct examination witness testified when she heard 
the scream of the plaintiff she was several feet from the 
lift. When she went back and looked at the lift it was down 


and plaintiff’s foot was underneath it. 

48 By Mr. Morgan: 

Q. What did you mean when you said to y<|ur knowledge 
it had reached the bottom? A. Well, it had ^topped and I 
would not have stepped off if I had not thought it had 
reached the bottom. 

Q. Was there anything that you observed sub- 

49 sequently to the scream that would affect your belief 
that it had reached the bottom? 

Mr. Brandenburg: We object to that. Tlie witness has 
already testified the lift when she saw it, wasj level with the 
stage level. 

The Court: I think you had better let her testify to what 
she saw and eliminate what effect that might have on her 
previous testimony. 

Mr. Morgan: I want her to testify to what she saw with 
relation to her belief. 

Mr. Brandenburg: She has already testified to that. 

The Court: You may ask her what she faw, what she 
knows. | 

Mr. Morgan: That would effect her belief as to whether 
or not she had gotten off or not. 

The Court: No, that is a matter of argument. 
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Mr. Morgan: The witness has already testified she saw 
the foot under the lift, that she heard the scream and that 
she was some distance from the lift when the scream oc¬ 
curred. I will not pursue that any further. 

The testimony given by the witness on cross-examination 
concerning the procedure followed by her concerning her 
shawl and other belongings related to the 27 performances 
before the plaintiff was injured. She did not follow that 
procedure on the night he was injured. She later got her 
belongings because the accident prevented her leaving the 
stage. At the time the witness heard the plaintiff scream 
there were approximately 15 or 20 actors off the lift walk¬ 
ing off the stage toward their dressing rooms. 

On recross-examination witness was interrogated as to 
the place on which she and the plaintiff stood on the night 
of the accident and she answered that they were standing 
on the first step of the lift which was a series of steps 
50 super-imposed upon the floor of the lift. The first 
step on which they were standing was about 10 inches 
wide. She stepped down from the first step on to the stage 
itself. Witness does not know how high the step was. 

Herman Becker, who‘testified as follows: He is manager 
of Erlebacher’s, a resident of Washington, and was on the 
back of the stage of the Fox Theatre on the night of Feb¬ 
ruary 10, 1928, when the plaintiff was injured. Witness 
heard a scream and at that time the stage was in absolute 
darkness. 

On cross-examination witness testified that the reason 
why he was on the stage was because he was manager of 
Manny King, a boy then appearing at the Fox Theatre and 
had negotiated his employment with the theatre. Witness 
was standing in the wings watching the finale of the show. 
He was on the left facing the audience, which is toward the 
exit of the stage through which the actors go to the ele¬ 
vator that carried them up to their dressing rooms. 

Manny King, who testified as follows: He lives in Wash¬ 
ington and is a professional singer and appeared on the 
stage of the Fox Theatre in Washington on February 10, 
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1928, when plaintiff was injured. Witness wa^ on the stage 
at the time the v plaintiff was injured. Asked to tell what 
happened from the end of the dance performed by the plain¬ 
tiff and his partner until the time he saw the plaintiff leave 
the theatre that night, witness replied that the plaintiff 
and his partner were doing his dance. When they finished 
the Company was singing “Valencia.” The lift was work¬ 
ing very slowly and coming up with the song. At the finish 
of the song we were at the top; and then the curtain closed 
and all the lights went out. Witness did not know whether 
they were going down or not, but usually in all the shows 
they were supposed to go right down with the lift, and at 
that time he thought it had stopped and he went to take a 
step off himself and fell off the lift. ^VTien he took 
51 the step he supposed the lift had reached the bottom. 

He fell on the floor. Witness was about to walk off 
at the entrance when he heard the plaintiff scream. The 
stage was dark at that time. They closed th^ curtain back 
of the movietone on account of the movietone shining on 
the screen. They were going to put on the picture and at 
that time plaintiff’s foot was underneath the lift and they 
were howling for the electrician, and witness <jloes not know 
how long it took. It took about two or three minutes be¬ 
fore they got hold of him and then they lifted up the lift. 
It was some minutes before the lift was raided. Witness 
did not see plaintiff’s foot there on the stage, but when they 
carried him off his foot was hanging. It was crushed and 
the whole leather seemed torn to pieces. They carried him 
to some room on the first floor where the witness saw the 
plaintiff and from which he was taken to the [hospital in an 
ambulance in about 20 or 25 minutes. The witness rode on 
the lift during the performances while he wks at the Fox 
Theatre and had occasion to notice how it rani. It ran very 
smoothly and you could not tell it was moving unless the 
lights were on. It was very low sounding knd one could 
hardly hear it. You could not hear it when the music was 
playing. The music was playing at the tim^ of the injury 
to plaintiff’s foot. The orchestra was out in front and was 
playing. When the orchestra heard the plaintiff scream 
they played louder. Asked if he had noticed! the lift at the 
time of the accident before or immediately aijter it, witness 
stated that he had; that it had a ledge to it. j 
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Thereupon the following occurred: 

Q. Is there anything here by which you can show the 
jury what you mean by ledge to the platform? 

Thereupon the witness left the witness chair and came 
to a table in the court room for use of attorneys and an¬ 
swered as follows: 

52 A. Well, let us see, let us imagine something like 
that (illustrating by holding a brief case in front of 

the edge of the table). 

Mr. Morgan: Let us assume that this is the edge of the 
stage (indicating by pointing to the edge of the table). 

Mr. Brandenburg: Let him illustrate. 

By Mr. Morgan: Hold it now as to the front of the stage. 
A. This thing would be coming down (illustrating by 
pointing to the edge of the table). I bring this up to show 
this coming down. (The witness reversing the movement, 
that is to say, by bringing the brief case from a lever lower 
than the edge of the table up to and on a place with the 
edge of the table). His foot caught right in there (pointing 
under the edge of the table). It w^as crushed, below the 
level of the floor (meaning floor of the lift) like that, 
crushed right in there. 

Q. You examined and saw that? A. Yes, sir. 

On cross-examination the witness testified as follows: 

Q. Is it not a fact that you did not see this man’s foot at 
all on the evening of the injury? A. I did see his foot. 

Q. Did you go with him to the hospital? A. I did not go 
with him to the hospital, I saw his foot in that room. 

Q. You saw his foot there? A. Yes, sir. 

Q. And you saw his foot when it was lodged underneath 
the lift? A. No, I didn’t say I saw it lodged underneath 
the lift, no. 

53 Q. Where did you see it? A. I saw his foot— 
when I saw his foot I saw it in the room. 

Q. On your direct examination you testified, less than 
five minutes ago, that you saw this man’s foot underneath 
the ledge of the lift. A. No, I did not say that. 

Q. Didn’t you just finish a few minutes ago telling this 
jury? A. I was showing then how the ledge crushed his 
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foot, but I didn’t see his foot, but I saw it at the room that 
night. 

Q. When you came down here, in answer| to counsel’s 
questions, and took the brief bag that counsel handed you 
and the edge of that table, you showed the liflt at the level 
of the stage, didn’t you? A. Yes. 

Q. And didn’t you tell this jury that Mr. DeLima’s foot 
was underneath the ledge of the lift? A. Y^s, it was un¬ 
derneath the ledge, sure. 

Q. But you did not see it? A. No, I did not see it, it 
was dark at that time. 

Q. How did you know it was there? A. Hotv did I know? 

Q. Yes. A. When they close that curtain there it throws 
just a small light on the stage, at the time, that was about 
three minutes, three or four minutes. ! 

Q. When the light came on it was three ot four minutes 
afterwards? A. Yes. ! 

Q. You mean you were still on the sta^e? A. I was 
there, sure. j 

54 Q. And Mr. DeLima’s foot was underneath the 
lift? A. No, they had just taken his foot out when 
I came back. 

Q. Mr. King, were you really on this stage that night? 
A. Yes, sir. I was on the stage that night. 

Q. Did you see this man’s foot in the condition which 

you said you saw it a few moments ago, naijaely- A. I 

did not say I saw his foot on the ledge. 

Q. Wait until I finish my sentence. j 

Mr. Morgan: I think the witness has a right- 

The Court: Let him finish the question. 

By Mr. Denit: 

Q. (Besumed.) Namely, underneath the ledge of the lift, 
which lift you said was level with the stage jfloor? A. Yes. 

Q. You actually saw that? A. No, I did not actually see 
it, no. j 

Mr. Denit: Then I move to strike out the testimony of 
the witness that he saw it. 

The Court: I will overrule the motion. I think the wit¬ 
ness made himself plain. He was indicating to the jury the 
way this lift came down and the way the ledge overhangs 
the floor of the stage and he said to you th^t he did not see 

i 
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the foot actually under there, but that is where it was 
caught and where it is taken out from, and he saw the foot in 
the room behind the stage. 

Mr. Denit: Maybe I misunderstood him. 

The Court: I think maybe counsel did. I will not strike 
out any of his testimony. 

He heard the scream; and when the lights went on he 
saw Mr. DeLima. Two people picked him up, picked 

55 him out of the ledge there, just lifted him up. The 
electrician must have lifted the lift by that time. 

Witness saw them pick the plaintiff up. He was sitting 
there in torture. 

Q. As I understand, you had left the stage? A. I did not 
leave the stage, no. 

Q. Let us see. At the end of this finale the curtains were 
closed, were they not? A. Yes, the two front curtains were 
closed. 

A. And the actors, some of them, left the stage? A. I 
didn’t stop to watch them. I was about the first one off at 
that time and I fell off. 

Q. You fell off, and you picked yourself up, as you got 
up you left the stage? A. I started to walk in the direction 
I always walked to- 

Q. What direction was that? A. Toward that black cur¬ 
tain there that surrounds the whole stage. 

Q. On the left hand side? A. Yes, and walked off to 
the left hand side. 

Q. Had you gotten to the curtain on the left hand side? 
A. Gotten to the curtain? 

Q. Yes. A. I was behind the curtain at that time. 

Q. Then you had passed beyond the curtain and was 
going in the direction of the exit light? A. Yes, I was 
going in that direction, but I was still on the stage. 

Q. Was it dark then? A. Was it dark? On the stage 
it was. 

Q. Where you were was it dark? A. Well, there was an 
exit light there. The audience would not be able to 

56 see behind that curtain there to see that exit light. 
That is why that black curtain was there. 

Q. When you got out there in the vicinity of that exit 
light did you hear a scream? A. Yes. 

Q. And you turned and went back? A. Yes. 
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RP. 


rwas it before 
minutes, and 


Q. When you got back were the lights ont A. No, not 
at that moment, no. 

Q. How long after you had reached the lift 
the lights came on? A. About three or four 
I ran back there. | 

Q. On what part of this lift were you stationed during 
the finale? A. I was, I imagine, about on tlie third step. 
I am not sure. 

Q. That would be above where Mr. DeLima Ws standing? 
A. It was about one step behind Mr. DeLin^a on the ex¬ 
treme right. 

Q. Were you in the center on the right side? A. I was in 
the center at that time. 

Q. When you attempted to get off the lift did you walk 
down the two steps in front of you? A. Huh? 

Q. When you attempted to get off the lift did you walk 
down the two steps in front of you? A. I imagine one step, 
I am not sure, I just took an ordinary step as anybody would 
take walking down the street. 

Q. Let these three Bibles indicate the step. A. Well, I 
walked down the step and took a step and fell on the floor. 

Q. Wait until I ask you a question. Let this Bible 
57 on top here represent the third step on the left. A. 

Yes. 

Q. Did you step down these two steps ? A. 

Q. In the center of the lift? A. I was ndt quite in the 
center, I wouldn’t say I was in the center. 

Q. Do you attempt to leave the steps on the Heft hand side 
and jump from the left hand side? A. N<}, from where 
I was standing I walked straight ahead. 

Q. Straight down? A. Yes. 

Q. Could you see this step in front of you? A. No, sir. 

Q. Could you see the one below that? A. j^o, sir; I just 
took a step when I was in the dark. 

Q. Were the movietone horns in place? A. I don’t think 
so at that time. They w'ere rushing them on.! I know that. 

Q. You know they were rushing them on? A. They rush¬ 
ing on the movietones, sure. 

Q. You could hear those being rushed on, Could you not? 
A. Yes, sure. 

Q. But you could not hear this elevator doming down? 
A. No. 


Yes. 
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Louis H. Chalif, who testified concerning matters im¬ 
material to this appeal. 

58 Romeo Guaraldi, who testified as follows: He is a 
resident of the City of Washington and is engaged 

as a teacher of music and is also in the insurance business. 
He was on the stage as a professional performer since he 
was six years old. He was engaged at the Fox Theatre in 
Washington, D. C. the week beginning February 3 to Feb¬ 
ruary 10, 1928. He was on the stage at the final perform¬ 
ance on February 10, 1928, at which the plaintiff was in¬ 
jured. They were all performing on the stage and at the 
end of the act the performers would take their places on 
the steps of the lift. Plaintiff and his partner did their 
number and would take their places on the steps of the lift. 
The lift was situated toward the back of the stage, not far 
back and separate from the stage, and then they sang a 
song “Valencia”. During the singing of the song the lift 
would raise up. This is exactly what it did on February 10, 
1928. At the finale—at the end of the song—the curtains 
were closed and the curtains were opened again for ap¬ 
plause and then closed again and all lights were out because 
they were supposed to set the movie screen, and naturally 
the lights went out. At the same time the people came down 
and it was very dark and he got down from the lift and had 
just made three or four steps when he heard someone 
scream. When the witness got off the lift he thought it had 
stopped. Naturally he thought it had stopped and had 
reached the level of the stage, and he got off and started to 
walk toward the door, and after making three or four steps 
he heard someone hollering and screaming and turned back 
that way. He had gone just about three or four steps— 
it doesn’t take long to make three or four steps. Then he 
turned that way and there was some kind of light coming 
from the screen and he noticed that someone was suffering 
and moving and hollering and then he reached the plain¬ 
tiff. He could not see who it was, it was too dark; he 
imagined someone was hurt on the lift. He yelled to the 
electrician to put the lights on, but there was so much con¬ 
fusion there that he supposes the electrician did not hear 
him. He had to holler three or four times before the 

59 lift came up and the lights came on. The lift did not 
come up nor did the lights come on right away— 

maybe it was a matter of 10 or 15 seconds—witness does 
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not know. It seemed a long time to the witness.! When the 
lights went on the witness was able to see the plaintiff. At 
the same time they put the lights on the lift startled up again 
and he saw the plaintiff had his foot in the lift. 

Q. Explain on the edge of this step if you cau. 

Thereupon the witness illustrated by pointing to a step 
in the court room leading from the witness box! to the floor 
of the bar and answered as follows: 

A. This is the lift (indicating by pointing tp the top of 
the step) and his foot was caught on that (indicating the 
edge of the step), and as soon as they raised the lift naturally 
his foot was clear and I caught him in my armi. 

Q. Was he in front of the lift facing the lift? A. Facing 
the lift. 

Q. Let us take this as the lift (indicating step on the 
platform) and would you mind facing that to show the jury 
just where you found the foot when the lights Went on. A. 
This way (the witness illustrated by placing th|e toes of his 
foot under the edge of the step). 

Q. Down there? A. Yes. 

Q. Now when the lift raised up, what did you do? A. Nat¬ 
urally he fell, and with someone else that was ground there 
I caught him in my arms and we carried him out of the stage. 

Q. When you carried him out did you nofice anything 
about his foot, did you see his foot? A. W 7 e jdid not stop 
to look at his foot on the stage. 

Q. When did you see his foot, if yoU did see it? 
60 A. In the little room off the stage. 

Q. What did you see? A. First of all we thought 
to take his shoe off, we did take the shoe off a\nd found his 
foot was all bloody, just like pulp, you know. | 

Q. Now after this occurrence that night did you have 
occasion, or did you take occasion to examine khat lift? A. 
I did. 

Q. Did you go and look at it? A. Yes. 

Mr. Denit: When? I 

By Mr. Morgan: 

Q. I mean that very night? A. After the Occident. 

Q. What did you find? A. I found that the) accident was 
caused by the- 

Mr. Denit: Wait. 
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By Mr. Morgafe: 

' Q. What did you find the condition of the lift itself to be! 
A. That the lift had an edge. 

Q. Will you get down here so the jury and everybody 

can see, and let us take the floor-. A. It was exactly 

like this, instead of being perfectly even with the floor of 
the stage the lift had an edge about three-quarters of an 
inch and that is what caught Mr. DeLima’s foot. 

Q. Did you see his foot under that! A. Yes. 

Q. When it came down! A. I did not see his foot, I saw 
it afterward when the lights went on. 

61 Q. When the lights went on his foot was under 
there, was it! A. Yes, sir. 

On cross-examination the witness testified as follows: 
By Mr. Denit: 

Q. Do you mean that that lift was constructed like this 
piece of the floor here with an edge overlapping or over¬ 
hanging! A. Yes, sir. 

Q. Come here a minute, please, sir. You mean there is 
a projecting end over from the lift that when the lift was 
down with the level of the floor extended on the floor! A. 
No, it did not extend on the floor. 

Q. What do you mean! A. This is perfectly even with 
the floor, that the front of the lift was a little far back. 

Q. Then when the lift vras all the way down, level with 
the floor, this side of the lift became a part of the floor, 
isn’t that right! A. Yes, the top. 

Q. Yes, the top of the lift. In other words this lift was 
constructed just like the floor of any elevator, was it not! 
A. Yes, sir. 

Q. How much space was there between the floor and the 
lift when the lift came down level wfith the floor! A. You 
mean the top of the lift! 

Q. Yes. A. Or the front of the lift! 

Counsel for the defendant took a Bible from the table 
in the court room and held the same some distance from 
the level of the step leading from the floor of the court 
room to the witness box, and brought the Bible up 

62 to the same level with the top or floor of the step, 
leaving a space between the edge of the Bible and 
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the edge of the step, and when the tops o t both objects 
were on the same plane, asked the witness the following 
question: 

Q. Assuming this Bible represents the floor and the lift 
is coming down on the floor, how much spaqe is there be¬ 
tween the edge of the lift and the floor level of the stage? 
A. About a quarter of an inch. 

Q. Then when the lift came down to the step level the 
floor of the lift became a part of the floor of the stage, did 
it not? A. Yes, sir. 

Witness was singing in the performance and was sit¬ 
ting in the front part of the lift on the same step with the 
plaintiff. There were about 50 people on the lift. There 
was one person between the witness and the plaintiff when 
he was sitting on the lift. He had gotten hbout three or 
four steps from the lift when he heard the Commotion, but 
he had not reached where the side curtains ^ere. 

63 On redirect examination the witness testified the 
lift did not have any protecting devices. There was 
nothing on it to protect or stop a hand or foot or any part 
of the body from getting underneath. Ther^ was no signal 
or bell of any kind to tell him when it had reached the stage 
level, nor was anyone standing there to tell him when it 
had reached the stage level, nor did anyonq attempt so to 
do. 

Counsel for the plaintiff then took a book] placed it near 
the edge of the step in the court room on which the witness 
was standing and placed his hand underneath the ledge of 
the step and witness testified that the plaintiff’s foot was 
under the edge of the lift in the same way.j Witness con¬ 
tinued : that it had been mashed in there. 

i 

On recross-examination the witness was asked if he had 
testified that the lights went on in about 10 jseconds and he 
replied that he guessed about that time, buft that he could 
not count seconds. He continued that practically about the 
moment the lights went on the lift was raised. The lift 
had been operated at everyone of the 27 performances prior 
to this one in the same way. The curtains had been closed 
in the same way and the movietone equipment had been 
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placed and the actors left the stage under the same condi¬ 
tions. 

On redirect examination witness testified that there were 
several people off the lift when he heard the scream. He 
could tell that by feeling them walking and bumping. The 
lift operated very smoothly with respect to motion. Some¬ 
times he even closed his eyes while they were singing and 
found himself up in the air. It was so silent and so smooth 
you could not notice unless you actually saw things com¬ 
ing down while you were going up. There was no sound 
at all that you could hear while the performance was go¬ 
ing on. 

On recross-examination witness said he noticed all the 
time at every show that there was no sound and that there 
was no vibration. Asked if he could not tell the ma- 
64 chine was moving on account of vibration, the wit¬ 
ness answered no, he could hardly tell that because 
the action was so smooth there was no vibration at all 
hardly. He discovered this at the first show. Asked if he 
always got off the lift when it reached the stage level, wit¬ 
ness replied “I certainly got off from the lift, I couldn’t 
say that, sometimes it may not have come down when it 
stopped, sometimes it i may have come down before it 
stopped, it was hard to tell because it was dark and you 
couldn’t feel the lift when it stopped. 

“Q. Why did you get off in the dark? A. Because every 
time I got off the lift I thought it had stopped. I probably 
got down sometimes while the lift was still going down. It 
was not very far from the floor of the stage. 

Q. And you just jumped off! A. Yes. 

Q. You knew there was going to be a light put on behind 
the stage as soon as the film screen was adjusted, didn’t 
you! A. Nobody told us to wait for the lights. 

Q. I did not ask you that. I asked you if you did not 
know there was a light going to be put on behind the film 
screen when it was adjusted. A. Certainly. 

Q. And had been put on at the end of the other 27 per¬ 
formances! A. After the arrangements for the movie set. 

Q. Then the lights came on! A. Yes. 
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Redirect examination. 

j 

By Mr. Morgan: | 

Q. Mr. Denit asked you if you jumped qff. A. I just 
stepped down, I just came down from the stejjs, that is all.” 

65 Edgar B. Eastman, who testified thht he is a resi¬ 
dent of Chicago, Illinois, engaged at thb present time 
in the real estate business and formerly as professional 
actor, and that he was on the stage of the Flox Theatre at 
the performance of February 10, 1928, at thq end of which 
plaintiff was injured. Asked to tell the jury what hap¬ 
pened starting from the close of the dance of the plaintiff 
and the beginning of the song until the time he last saw the 
plaintiff that night, the witness stated as follows: 

They were using the elevated stage that Veek, which is 
the back portion of the stage, and the entirej company was 
instructed to go back and get on that elevated part. There 
were steps placed one above the other so thaj; no one’s face 
would be hidden. The orchestra immediately started up 
with the tune “Valencia” which had just recently come out 
and was very popular; and the electrician threw the switch 
to send the stage up in the air. At the close qf the song the 
curtains were drawn together and the stage whs thrown into 
complete darkness at that time. It was the laist night of the 
act. They were beginning their new showq on Saturday 
morning, so witness got up and walked to the edge of the lift 
to his left, feeling his way along, and jumped to the station¬ 
ary part of the stage. The height he jumped was about 
four feet. From a sense of feeling the witness thought it 
was about a foot. The lift moved with absolute perfection. 
What the witness meant by absolute perfeqtion was that 
one had no sense of feeling that it was rising or lowering. 
There was absolutely no sound. 

The witness had just jumped to the stationary stage and 
started for the exit to the dressing rooms wljen he heard a 
scream. The stage was still in darknes^. Everybody 
whirled when they were going towards the dressing rooms 
and they heard the plaintiff scream and naturally wondered 
what on earth could have happened. The witness came 
back. The lights did not come on he should say for 
66 two minutes. When the lights came bn they carried 
the plaintiff past him out into the outride hall which 
led to an elevator which took the actors up tb their dressing 
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rooms. He was carried into a room which was used for 
business purposes. The witness being tall looked over the 
heads of the others and saw that the plaintiff was lying 
there with a terrible accident to his foot. 

On cross-examination the witness testified that he did 
not see the plaintiff at the time he was hurt as it was too 
dark. He was practically directly behind the plaintiff. 
When he started to leave the platform he walked directly 
across the aisle from the step on which he was sitting to his 
left. When he got to the edge of the platform he jumped 
off. 

Thereupon counsel for the defendant asked the witness 
the following question: “Why did you jump”, and witness 
replied: 

“Well, in a previous production there they had used the 
elevated stage and I was using two costumes that week and 
there was not sufficient time for me to go back to my dress¬ 
ing room to put on the second costume, so I brought the first 
one to the stage with me and left it over in a dark portion, 
and immediately when I had finished the first number, I 
would go over to the right stage where I had deposited the 
costume, and would change in a hurry. It was not strongly 
lighted, and I was wearing a hat, I did not have to look out 
for how my hair was combed, and it was a very simple cos¬ 
tume to put on, so that week they were using the elevated 
stage, and I walked to the right. I thought the elevator was 
down flush with tfie stage, it was the custom to bring it down 
flush with the stationary stage, so I walked to my right and 
took the ordinary step as you would in walking down a side¬ 
walk and stepped into two feet of air. Naturally I crashed 
right onto the stage, so that gave me my warning that at any 
time that this elevated stage was in use that it was safer to 
jump than to step”. 

Asked if it would not be safer to wait until the 
67 lights came on to see what he was doing, the witness 
replied the lights were not being used. The lights 
were there but they were not being used. It was absolutely 
not so that for the 27 prior performances lights were put on 
for the actors to leave the stage. He knows that that was 
not done. Over to the left there was an entrance to the 
stage from the hall and that was kept lighted in there. 
Naturally there was a reflection on the stage and you walked 
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to that light which you knew was the door. TJhe only other 
lights were barred lights over the switch board. 

“Q. You know a movietone screen when you see one, 
don’t you? A. Yes, sir. 

Q. Is it porous or otherwise? A. Porous, j 

Q. Can you see through it? A. I could nqt see through 
it. I had previously sat there, not in this week, but other 
weeks, when I had the time, and there was sp^ce backstage, 
and they would bring out some news reel. I remember quite 
distinctly heavy artillery practice one week that was being 
shown, and I sat there but I couldn’t see through the screen, 
but I could see the figures on the screen and hear the voices 
as plainly as if I had been sitting in front of it. 

Q. Is it not the fact when the movietone screen is down 
you can see through it into the audience, see the lights burn¬ 
ing inside the theatre? A. I never saw a mojrietone screen 
in my life where they used lights on at the time the screen 
was down. 

Q. I am talking about lights in the theatre. You have 
seen step lights in the theatre, have you not? j A. Certainly. 

Q. Pilaster lights on the aisles of the theaires? A. Yes, 
sir. 

68 Q. Could you see through the screen and see those 
lights burning? A. Probably if yob went close 
enough. I never went close enough to that screen for that. 

Q. And your getting off of the lift did not require you 
to go that close to the screen, did it? A. Ijbeg your par¬ 
don, I don’t believe I got that. 

(Pending question read.) A. No. 

Q. When there was room enough to get off of the lift 
without going out close to the movietone ^creen, is that 
correct? A. Yes, if you waited for a sufficient time. 

Q. And the actors were supposed to wait i|hat time, were 
you not? A. We had been given no such instructions as 
to such. 

Q. Let me ask you, do you know Mr. Winchester? A. 
Yes, sir. 

Q. Is it not a fact that Mr. Winchester! was stationed 
backstage during every performance that thife lift was used, 
and he told you not to get on and off that lift until it had 
reached the floor level? A. Absolutely not. 

4—5872a 



50 A. K. FERREYROS VS. FOX THEATRES CORP. 

Q. Is it not a fact that standing beside Mr. Winchester 
there is a fireman stationed? Did you ever see him? A. 
Why, I have noticed fire guards around backstage. 

Q. And is it not a fact that he and Mr. Winchester were 
standing there together most of the time? A. I would 
say no. 

Q. How far away from this lift is the switchboard, the 
control board? A. I should say about twelve feet. 

Q. About the distance from where I am standing 

69 to where you are, is it not? A. That is a good dis¬ 
tance. 

Q. And the electrician has his back toward the stage, does 
he not, in operating the controls? A. Yes. 

Q. Then in between the electrician and the cast there is 
a stagehand stationed, is there not, at the finale? A. They 
are usually stationed there to take on their formal duties. 

Q. Wasn’t there a stagehand there on this evening? A. 
Certainly, I suppose. 

Q. And you saw both these men there, the electrician and 
the stagehand? A. No. 

Q. You just said they were there. 

Mr. Morgan: You asked him the usual thing. 

A. It was the usual thing they would be there, as I be¬ 
lieve I stated. 

Q. In order that there may be no misunderstanding about 
that, I will repeat the question that I asked you a moment 
ago, and which you answered. Was there or not a stage¬ 
hand located between the electrician and the lift on this 
evening when this finale was on? A. There was a stage¬ 
hand between the electrician and the lift? 

Q. Yes. 

By the Court: 

Q. Did you see one? A. No, sir.” 

Witness further stated that he realized when he jumped 
from the elevator that he would have to look out for him¬ 
self. 

70 Marian Kohana, who testified concerning matters 
immaterial to this appeal. 

Dr. Maurice Herzmark, who testified concerning matters 
immaterial to this appeal. 
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Dr. Fred 0. Coe, who testified concerning matters im¬ 
material to this appeal. 

i ■ 

Alberto Kollman Ferreyros, who testified that his stage 
name is “DeLima”. He was born in Peru; l}e is 30 years 
old, and after attending the National College of Peru en¬ 
tered upon the profession as newspaper reporter and wrote 
criticisms of art. That work led him to the theatre, where 
he engaged in the profession of dancing. Before he began 
dancing he took several years’ training in mjisic composi¬ 
tion, piano and violin, and before he left Pbru he wrote 
five musical comedies. He studied dancing two years in 
Peru under Prof. Romanoff, who wad a very well 
71 known Russian dancer at that time. In 1920 he came 
to the United States and took lessons With American 
and Russian teachers. He studied under Bfeaucaire, Ar- 
riaza, Chalif and Fokin. He entered upon hi^ professional 
career in 1922 in the Broadway musical comedy “Honey- 
dew” as the principal male dancer. He also took the 
juvenile part, who is usually second to the ldad. He was 
in that performance nine consecutive months. He danced 
with a Spanish girl and also did two solos. 

The witness specializes in difficult Spanish dances which 
come from Spain. The Spanish work is ver^ strong and 
is done mainly by heel work. The toes are tike main thing 
in the Spanish heel work. When we do Spanish heel work 
we stand with the toes on that part of the floor and the 
sound of the heel is done by arching this pajrt of the foot 
(indicating the instep). The heel work is kll one move¬ 
ment. All male dancers of Spain are very ijapid. A girl 
in Spain does very essential work and use^ her arms, a 
great deal, and a man never does. All they u^e is the lower 
part of the body and their arms remain practically still, 
so does the body, and a large area is covered while danc¬ 
ing. The tempo of the motion is very fast. The witness 
also did Russian dances. He took several ye^rs of typical 
Russian dances and interlaid this technique jwitli Spanish 
to make it more powerful and more interesting to the 
public so that it would not be monotonous. For a foreign 
audience, like an American audience, he mixeq the Russian 
with the Spanish in order to break the mofiotony and to 
give two colorings at the same time. He 'would do a certain 
amount of typical heel work and then several pirouettes, 
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which is the turning by the dancer while he takes one 
breath. The witness did seven pirouettes in one breath 
The tempo of the Russian dances is terrifically fast. The 
witness also did an adagio, which required a great deal of 
strength and balance. 

After “Honeydew” the witness went into vaude- 

72 ville and then danced at night clubs; then went into 
the musical comedy “Greenwich Village Follies”. 

and after that into the musical comedy “Bubbling Over”, 
and finally appeared with his dancing partner Marita at 
the Fox Theatre for a week beginning February 4, 1928. 
Their dance was a minute and a fraction, for which the team 
received $300 a week, two-thirds of which witness received; 
the dance came at the end of the performance. It was the 
last one on the bill. 

Asked to tell what happened on the night of Friday, Feb¬ 
ruary 10, 1928, witness testified that he was dancing very 
rapidly on the front portion of the stage and they were • 
using that week a lift or sort of a tremendous elevator or 
removable part of the stage and he and his partner were 
dancing alone. The front portion of the stage was very 
narrow and about 80 or 85 people were on the moving stage. 
Very near the end of the dance he and his partner got on 
the lift and the platform started going up and they were 
all singing. When the platform descended the curtain 
closed and he stepped off. The stage was very dark. They 
were standing in the middle of the lift on a step. He 
thought the elevator already had come to a stop. He 
walked about half a step and then remembered that he had 
left his castanets, which are typical Spanish instruments 
used to accompany dances, on the lift; so he just bent over 
to get them and felt a very intensive pain. At that time 
the stage was dark. When he felt the sensation in his toe 
he didn’t know what was the matter but he was wondering 
and was asking what the matter was. . It was very very 
dark. Witness heard cries. He felt a tremendous pain 
and heard the confusion around him and was wondering 
what had caused the pain. Finally he heard someone call 
for the electrician to put the light on so he could find out 
the trouble, and finally the lights came on and he saw his 
foot caught, by this platform. He could not take it 

73 out after making all sorts of efforts and was per¬ 
fectly caught there and he could not take it out; then 
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someone asked someone to raise the lift and when that was 
done he could take his foot out. When the lift went up he 
looked at it to see what it looked like and he saw where his 
foot was. It was caught by\the lift. When thje lights went 
on he could still see a little part of the lift. The thickness 
of his foot prevented the lift from meeting th^ level of the 
stage. 

Q. Step.here just a moment. Let us assume that this is 
the front of the stage (illustrating the front o^ the stage by 
a book) and this is the lift (illustrating liftj by the step 
leading to the witness box), where were youif toes? 

The witness responded to the question by placing his toes 
under the edge of the step. j 

Q. In there? A. Assuming this is the lift (pointing to 
the step) my toe was here (pointing underneath the edge 
of the step). 

The witness felt very bad and two men wer6 holding him 
by the arm. They carried him to a small froom off the 
stage, where the witness saw his foot. The slaoe was torn; 
he could see through the hole. The nail wa^ cut. There 
was a great quantity of blood. Witness then described his 
suffering and testified that he was later taken to the Emer¬ 
gency Hospital, where he stayed for several! weeks. The 
witness then testified concerning his treatment at the hos¬ 
pital, suffering, compensation after the accident, his at¬ 
tempts to dance, the amputation of one of j his toes and 
other facts subsequent to the injury. 

At the time plaintiff was injured at the Fox Theatre 
there was no signal, electrical or mechanical, to tell when 
the lift had reached the stage level. There \fas no protec¬ 
tive device on the lift on the night the witness was injured. 
The lift was a lifting platform on th^t part of the 

74 stage. There was nothing to prevent! anyone from 
getting off the lift before it reached thd bottom. The 

witness did not observe anything to prevent a person’s 
foot from getting under the lift as his did. There was 
nothing placed there to notify the actors when it reached 
the stage level. Witness did not see nbr did he have 

75 an opportunity to see underneath thb lift while he 
was at the Fox Theatre. Before he was at the Fox 

Theatre he never was on a lift of this kind. 
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Thereupon the following occurred: 

“Q. Were you ever on a stage in which there was a lift 
of this kind? A. There was a lift once before, but not of 
this kind. There was a certain apparatus at the Roxy 
Theatre in the back of the stage. 

Q. Were you on it? A. No, sir. 

Q. Was it in operation while you were on the stage? A. 
No, sir. There were three horses on this lift apparatus. 
I do not know what exactly it was. It was very small, three 
living horses. 

Q. Three living horses? A. Yes, sir.” 

On cross-examination |the witness testified that he was 
on the stage of the Fox Theatre 28 times during the week 
ending February 10, 1928. Apparently the lift was oper¬ 
ated the same way the 28th time as it had on the previous 
27 times. Witness did not notice anything different. The 
curtains were closed exactly the same way they had been 
closed on the 27 prior performances. The movietone 
screen was lowered and the movietone horns were placed 
in position in the same way. The manner in which these 
things were done was the same way they had been done in 
the 27 prior performances. After the curtains closed they 
brought the movietone apparatus in. It could not be be¬ 
fore. The movietone apparatus started to come in just as 
soon as the front curtains were closed. The movietone 
screen commenced to be lowered while the movietone ap¬ 
paratus was being placed on the stage, and the curtains re¬ 
mained closed. The condition of the light on the 
76 stage at the 28th performance was the same as it had 
been on the 27 prior performances. He had ap¬ 
peared in the theatre four times daily and had used the lift 
on each of his appearances at the end of the show. 

Thereupon counsel for plaintiff announced that the case 
was closed; and thereupon counsel for the plaintiff an¬ 
nounced to the court that the plaintiff would stand on the 
first, second and third counts of the declaration and aban¬ 
don the remaining counts four and five. Counsel for de¬ 
fendant moved the court to instruct the jury to return a 
verdict for the defendant on the ground that the plaintiff 
failed to show that the defendant was guilty of any negli¬ 
gence, was charged with notice of the usual, ordinary risks 
attendant upon his employment when he jumped in the 
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darkness with knowledge of conditions, he assumed the risk 
of injury; also that the injury was the result of his own 
neglect. After argument by counsel, the following oc¬ 
curred : 

“The Court: I will grant this motion for a directed ver¬ 
dict. I think the plaintiff has failed to makb out that this 
elevator lift was defective in its construction or that it ha s 
any unsafe appliances about it, therefore, I can see no evi¬ 
dence in the case that would justify the Court leaving the 
case go to the jury on the basis of an unsaf^ condition or 
unsafe appliance.’’ 

The Court, therefore, instructed the jury tb return a ver¬ 
dict for the defendant, and said verdict was rendered ac- 
cordingly. To this ruling of the Court, plaintiff noted an 
exception. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions stated to h^ve been taken 
by the attorneys for the plaintiff were so thken and were 
duly allowed and noted by the Court, and in order that each 
and every thereof may be preserved and made of record, 
this Bill of Exceptions is duly stated, ] approved and 
77 signed and ordered to be made of record in the above 


entitled cause, nun pro tunc, this 12th day of Decem¬ 
ber, 1932. 

DANIEL W. O’DONOGHUE, 

Justice. 
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No. 5872 


ALBERTO KOLLMAN FERREYROS, Appellant, 

vs. 

FOX THEATRES CORPORATION, a Corporation. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

This is an appeal from a judgment upon a directed 
verdict in favor of the appellee in a suit by the ap¬ 
pellant to recover damages for injuries sustained 
while performing a professional dance upon the stage 
of the Fox Theatre in Washington, D. C., operated by 
the appellee. The appellant, known on the stage as 
“De Lima”, claimed in his declaration that the ap¬ 
pellee failed to furnish the appellant a safe place and 
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safe appliances in the performance of his duties, in 
that it had installed and provided for the use of the 
appellant and other artists an elevator or lift located 
within and as a part of the stage of the Fox Theatre; 
that when the elevator was raised above the stage level 
an arm or leg or other parts of a person’s body could 
extend over the edge of the stage proper into the 
shaft or path of the elevator and under the same, and 
could be crushed beneath the elevator when it had 
descended to the stage level; that it was propelled or 
moved at such a low rate of speed and so smoothly 
that it was difficult to tell when it had stopped; that 
there were no protective devices that would prevent 
injury, and there were no agents or servants of the 
employer to notify the appellant or others when the 
elevator had reached the stage level and was safe to 
leave, and that on the 10th day of February, 1928, while 
the appellant was a performer, he stepped off the ele¬ 
vator while the stage was dark, and believing that the 
elevator had reached the stage level, he turned to re¬ 
cover a musical instrument upon the elevator, and his 
left foot, without his knowledge, projected over the edge 
of the stage into the shaft or path of the elevator 
which had not reached the stage level and was still 
descending, and the elevator descended upon the ap¬ 
pellant’s foot and thereby crushed it. 

At the trial below the appellant stood upon the first 
count which alleged the duty of providing a safe place 
whereupon to perform and the duty of providing safe 
appliances and equipment for appellant’s use; and 
the second count which alleged the duty of providing 
safe appliances and equipment; and the third count 
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which alleged the duty of providing a safe placet The 
allegations of all three counts are substantially the 
same, except that in the first count the case was pitched 
upon the two duties and in the second and third counts 
those respective duties were divided as stated] The 
appellee by pleas set up three general defenses. | First, 
the denial that the appellee failed to furnish ia safe 
place and safe appliances; second, that the injury was 
due to the appellant’s own negligence; and, thir&, that 
the appellant assumed the risk of injury. j 

The appellant is a national of Peru. After a thor¬ 
ough classical and musical education he became a 
professional dancer of considerable skill and Ability. 
Together with his dancing partner he was engaged by 
the appellee to perform at the Fox Theatre for the 
week beginning February 4, and ending February 10, 
1928 (R. 51-52). The Fox Theatre generally i& simi¬ 
lar to other playhouses and a cross-section of it from 
front to back is roughly this: | 


{ ^ / <• f, m 


Is 


—SI 

I? - 

Figure I. 



However, the Fox Theatre differs from most theatres 
in this respect, namely, at or near the center of the 
stage there is a rectangular section in the nature of a 
lift or elevator raised and lowered by heavy ^crews. 


i 

i 

i 

i 
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Ordinarily the floor of the elevator or lift is flush with 
and forms a part of the stage, but when elevated a 
cross section of this is roughly as follows: 



Figure II. 


The witness Mary Thorpe drew a diagram of the 
stage (R. 30), with which the following is in substan¬ 
tial agreement: 



0-rchfcstrax 


Figure III. 

The witness stated that there was always a pilot light 
over the electrician’s board, which is off stage to the 
left, but because of the black curtain or cyclorama 
enclosing the part of the stage upon which the actors 
performed, there was no reflection from that light 
nor from the “exit” light behind the curtain (R. 31). 
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Appellant was injured at the conclusion of the last 
performance of the week of his engagement. During 
that w;eek the elevator or lift section of the stage! had 
superimposed upon it steps running up from the i|ront 
to the back and covering the entire section. Upon 
these steps all of the performers took their pla<?e at 
the conclusion of each performance, and the lift was 
then elevated several feet from the floor level. While 
the lift was being elevated, the entire company, jthen 
on the lift, sang the chorus of the then popular jsong 
“Valencia”, and at a certain note in the song the lift 
stopped its upward movement and began to descend. 
Thereupon, the heavy curtains that separated the 
stage from the audience closed and the stage was then 
in complete darkness. The part of the stationary por¬ 
tion of the stage between the front of the lift and the 
back of the curtains that separated the performers from 
the audience was very narrow—about six feet wide 
(R. 29, 52). As soon as the curtains closed attend¬ 
ants pushed on from the side “movietone” newfe ap¬ 
paratus preparatory to an exhibition of a news reel. 
The moving picture projection screen or sheet de¬ 
scended behind the curtain and when the apparatus 
was finally in place the heavy curtains opened, the 
news reel commenced and a faint and flickering light 
from the exhibition filtered through the screen tj) the 
darkened stage. In the meanwhile the performers 
left the stage for their dressing rooms. The lift op¬ 
erated by the turning of several screws. Its move¬ 
ment was without any vibration and was so noiseless 
that it was impossible, especially when the orchestra 
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was playing, to tell when it had stopped. Testifying 
concerning this matter, the witness King stated: “It 
ran very smoothly and you could not tell it was mov¬ 
ing unless the lights were on. It was very low sound¬ 
ing and one could hardly hear it. You could not hear 
it when the music was playing. The music was play¬ 
ing at the time of the injury to the plaintiff’s foot” 
(R. 37). 

The witness Guaraldi stated that “It was so silent 
and so smooth you could not notice unless you actually 
saw things going down while you were going up” (R. 
46). 

Eastman, a witness, said that “One had no sense of 
feeling that it was rising or lowering” (R. 47). 

Both witnesses King and Eastman, who w;ere per¬ 
formers, testified that on separate occasions prior to 
the date of the accident they had either stepped or 
fallen off the lift in the dark while it was descending, 
in the belief that it had reached the stage level (R. 
37, 48). As a matter of fact from the record it will 
appear that every witness who was a performer, to¬ 
gether with a large number of other performers (R. 
36) left the lift before it had reached the stage level 
on the night of the accident. While the witness Mary 
Thorpe testified that on the night of the accident she 
left the lift when it stopped, manifestly what she 
meant was when she thought it stopped, because she 
testified (R. 29) she had left the lift and was several 
steps away when she heard appellant scream in pain. 
It necessarily follows that when the witness Thorpe 
stepped off the lift, although she thought it had 
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stopped, it had not stopped in its downward motion. 
Witness King testified (R. 37) that he fell off the lift, 
thinking it had reached the floor and that he w^s some 
distance off the stage and behind the cyclorama when 
he heard the appellant scream in pain. The fitness 
Guaraldi testified (R. 42) “At the same time that peo¬ 
ple came down and it was very dark and he g<}t down 
from the lift and had just made three or foul* steps 
when he heard someone scream. When the jwitness 
got off the lift he thought it had stopped had 
reached the level of the stage and he got off and started 
to walk toward the door, and after making three or 
four steps he heard someone hollering and screaming 
and turned back that way. ’ ’ 

The other witness, who was a performer, Edgar B. 
Eastman, testified he was off the lift and started to¬ 
ward the exit to the dressing rooms when he heard the 
appellant scream (R. 47). 

The lift consisted of a thick wooden floor. Under¬ 
neath the floor of the lift, running at right] angles 
thereto, and about three-fourths of an inch fi*om the 
front edge was a board or material of some kidd which 
gave a ledge or an edge to the floor of the lift (R. 44). 
A rough diagram of the lift with the steps superim¬ 
posed thereon and its relation to the remainder of the 
stage is as follows: 


i 
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The construction of the lift and its dangerous char¬ 
acter are apparent from the testimony of the several 
witnesses concerning it, and the position of the appel¬ 
lant’s foot under the ledge of the lift at the time of the 
accident, together with diagrams made by counsel 
illustrating, for the convenience of the court, the testi¬ 
mony of the witnesses as follows: 

Mary Thorpe testified as follows (R. 30): 

“Q. When you say 6 ledge’ will you please 
come here and point out on this piece of furni¬ 
ture what you mean by ledge so that the jury 
can know what you are talking about. I suggest 
that you come down here so they can see.” 

Thereupon the witness left the witness chair and 
pointed to the edge of the top of a table in the court 
room for use of attorneys, and answered: 

“A. This is the stage proper (indicating on a 
fiat object held in front of and on a plane with 
the top of the table). We were here (indicating 
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and pointing to the top of the table), and then 
when that came down I saw my partner with his 
foot there (pointing underneath the edge of the 
table), and this (the edge of the table) jhad al¬ 
ready closed down on him and his body was at 
that angle and two or three men were folding 
him up at the time” (R. 30) (as shown on the 
following diagram): 


o (rjecf~ 1 ' 


I 

of t /^i /•//, 

tr , _ 


Figure V. 

The testimony of the witness King concerning the 
same subject is as follows (R. 38): | 

“Q- Is there anything here by which you can 
show the jury what you mean by ledge* to the 
platform?” i 

Thereupon the witness left the witness chkir and 
came to a table in the court room for use of attorneys 
and answered as follows: 
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A. Well, let us see, let us imagine something 
like that (illustrating by holding a brief case in 
front of the edge of the table). 

Mr. Morgan: Let us assume that this is the edge of 
the stage (indicating by pointing to the edge of the 
table). 

Mr. Brandenburg: Let him illustrate. 

By Mr. Morgan: Hold it now as to the front of the 
stage. 

A. This thing would be coming down (illus¬ 
trating by pointing to the edge of the table). I 
bring this up to show this coming down. (The 
witness reversing the movement, that is to say, 
by bringing the brief case from a lever lower 
than the edge of the table up to and on a plane 
with the edge of the table.) His foot caught 
right in there (pointing under the edge of the 
table). It was crushed, below the level of the 
floor (meaning floor of the lift) like that, 
crushed right in there.” (As shown on the fol¬ 
lowing diagram:) 



On direct examination the witness Guaraldi testified 
as follows (Bee. 43): 
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“When the light went on the witness was able to see 
the plaintiff. At the same time they put the lights on 
the lift started up again and he saw the plaintiff had 
his foot in the lift. 

Q. Explain on the edge of this step if you (^an. 

Thereupon the witness illustrated by pointing to a 
step in the court room leading from the witness box 
to the floor of the bar” (as shown on the following 
diagram): 



0+s, stub ^ (Zouit' rooms U,$ed 
|rt| io Shour /behx'tr 6H 

Lift" f&o't’ 



Figure VII. 

And the witness answered as follows: 

“A. This is the lift (indicating by pointing to the 
top of the step) and his foot was caught on that (indi¬ 
cating the edge of the step), and as soon as th^y raised 
the lift naturally his foot was clear and I caught him 
in my arms. 

Q. Was he in front of the lift facing the liflj? 

A. Facing the lift. 

Q. Let us take this as the lift (indicating! step on 
the platform) and would you mind facing that; to show 
the jury just where you found the foot when the lights 
went on. 

i 

A. This way (the witness illustrated by placing the 
toes of his foot under the edge of the step). 
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Q. Down there? 

A. Yes. 

Q. Now when the lift raised up, what did you do? 

A. Naturally he fell, and with someone else that was 
around there, I caught him in my arms and we carried 
him out of the stage.’’ 

On cross-examination the following occurred 
(R. 44): Counsel for the defendant took a Bible from 
the table in the court room and held the same some 
distance from the level of the step leading from the 
floor of the court room to the witness box (as shown 
by the following diagram) 

io 'rtfa&sertt 

{too* 

CZ ) 

f 

Figure VIII. 

and brought the Bible up to the same level with the top 
of the floor of the step leaving a space between the 
edge of the Bible and the edge of the step, and when 
the tops of both of these were on the same plane asked 
the witness the following question: 

“Q. Assuming this Bible represents the floor and 
the lift is coming down on the floor, how much space is 
there between the edge of the lift and the floor level of 
the stage? 

A. About a quarter of an inch. 

Q. Then when the lift came down to the step level 
the floor of the lift became a part of the floor of the 
stage, did it not? 


Lift dtsce* K&A 
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A. Yes, sir. (As will appear from the following 
diagram:) 



Figure IX. 


There was no signal, electrical or mechanipal, to 
tell when the lift had reached the stage level. There 
was no protective device on the lift, and nothing to 
prevent anyone from getting off the lift before it had 
reached the bottom, nor was there anything tjo pre¬ 
vent a person’s foot from getting under the lift, nor 
was there anything placed there to notify the per¬ 
formers when the lift had reached the stage level, nor 
any employee so to instruct them (R. 53). j 
The injury happened in the following manner: As 
the concluding number of the last performance of the 
week of the appellant’s engagement the appellant and 
his partner, Mary Thorpe, came upon the stage and 
did a fast Spanish dance. At that time all th4 other 
performers were on the steps superimposed upon the 
lift, which was then at stage level. When the appel¬ 
lant and his partner concluded their dance they 
stepped back and stood upon the first step on the lift. 
Thereupon the lift was elevated several feet abpve the 
stage level, the entire company sang a song “Va¬ 
lencia”. Before the song was concluded tl^e lift 
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started to descend. The curtains closed and the stage 
was in complete darkness, and immediately attend¬ 
ants began to hurry on the movietone apparatus. The 
appellant, believing that the lift had reached the stage 
level, stepped from the step on which he was standing 
to the floor of the stage, but remembering that he had 
left his castinets on one of the steps he immediately 
turned, reached for the castinets and several of his 
toes extended past the edge of the stage into the path 
of the descending lift, this because of the lack of pro¬ 
tective devices and the fact that there was a ledge to 
the lift and a space that allowed the toes to protrude 
over the edge of the stage. He felt a very intensive 
pain. At that time the stage was dark (R. 52). (Also 
R. 29, 36, 37, 42 and 47.) There was a commotion and 
finally the lights were put on, and after some delay 
the electrician was found and the lift was raised up, 
and it was then discovered that the appellant’s foot 
had been caught in the lift. Because of the thickness 
of appellant’s foot the lift had not quite reached the 
level of the stage. He could still see a little part of 
the lift (R. 53). 

The appellant did not see, nor did he have the op¬ 
portunity to see, under the lift during his entire en¬ 
gagement at the Fox Theatre, nor did anyone ever 
show him the construction of the lift, or inform him 
of its dangerous character. The only time that the 
lift was elevated during his engagement was when he 
and the rest of the company were on it, and he could 
not look underneath it and see its construction. He 
was unfamiliar with devices of that kind. The only 
theatre in which he ever performed that had a lift was 


in the Roxy Theatre in New York, but it was not in 
operation when the witness performed there (]S. 54), 
nor was he shown that lift in any way and there is no 
evidence in the record to show that the lift at th^ Roxy 
Theatre was in any way similar to the one at tike Fox 
Theatre in Washington or that its construction was 
of the same dangerous character. The witness Mary 
Thorpe, dancing partner of the appellant (R. 3].), tes¬ 
tified that the only theatre in which she and her part¬ 
ner had performed in which there was a lift wfas the 
Roxy Theatre; that she did not know whether tjhe lift 
there was the same as the Fox Theatre becaulse she 
had not examined it; that it was not used while she 
and her partner were on the stage of the Roxy Theatre. 

At the conclusion of the appellant’s case his counsel 
announced that he would stand on the first, second and 
third counts of the declaration and would abandon the 
remaining counts 4 and 5. Thereupon counsel for the 
defendant moved the court to instruct the juryj to re¬ 
turn a verdict for the defendant on the ground that 
the plaintiff failed to show that the defendant was 
guilty of any negligence, was charged with notice of 
the usual, ordinary risks attendant upon his employ¬ 
ment when he jumped in the darkness with knowledge 
of conditions, he assumed the risk of injury; also that 
the injury was the result of his own neglect. 

After argument by counsel the court stated hs fol¬ 
lows: 

“I will grant this motion for a directed ver¬ 
dict. I think the plaintiff has failed to m^ke out 
that this elevator lift was defective in its con¬ 
struction or that it has any unsafe appliances 
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about it, therefore, I can see no evidence in the 
case that would justify the court leaving the 
case go to the jury on the basis of an unsafe 
condition or unsafe appliance.’’ 

Thereupon the court directed the jury to return a 
verdict for the appellee, which the jury did, and to 
this ruling of the court the appellant noted an ex¬ 
ception. 

Assignment of Errors. 

1. The court erred in granting the defendant’s mo¬ 
tion to instruct the jury to return a verdict for the de¬ 
fendant. 

2. The court erred in directing the jury to return 
a verdict for the defendant. 

3. The court erred in not holding that the plaintiff 
had made out a prima facie case of negligence on the 
part of the defendant. 

4. The court erred in not holding that the evi¬ 
dence adduced on the part of the plaintiff tended to 
show that the defendant was guilty of negligence in 
that it maintained a place of employment and equip¬ 
ment unsafe and dangerous to the plaintiff in his em¬ 
ployment, and which the defendant knew or by the 
use of ordinary care should have known was unsafe 
and dangerous. 

5. The court erred in holding that the evidence 
showed the plaintiff guilty of contributory negligence. 

6. The court erred in not holding that the plaintiff 
was innocent of contributory negligence. 




7. The court erred in holding that the plaintiff as¬ 
sumed the risk of injury from the existence of the un¬ 
safe and dangerous place of employment and equip¬ 
ment maintained by the defendant on its stage in the 
Fox Theatre. ! 

ARGUMENT. 

The record discloses that the trial court directed 
a verdict for the appellee on the ground that ithe ap¬ 
pellant failed to make out a case that the elevator lift 
was defective in its construction or that it had any 
unsafe appliances about it (R. 55). It will be observed 
that the appellant did not claim that the lift was de¬ 
fective in its construction or that it had any| unsafe 
appliances about it. What the appellant did, and 
does now, claim is that the elevator was, as constructed 
and without reasonable safeguards, a dangerous ap¬ 
pliance in itself, and that because it was a part of, 
and used in connection with, the stage of the Fox 
Theatre, such stage was an unsafe place. The trial 
court also held there was no evidence that would 
justify the submission of the case to the jury on the 
basis of an unsafe condition or unsafe appliance (R. 
55). It is against the last-mentioned ruling of the 
trial court that this argument will in part be directed. 

Counsel, however, are familiar with the ^ule, so 
many times announced in this Court, that although 
the trial court might have assigned an erroneous 
ground for a ruling, nevertheless, if there be some 
other valid ground upon which such ruling j can be 
based, it will not be disturbed or reversed on appeal. 


3c 
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With that principle in mind, counsel have deemed it 
best to address this argument to the other two grounds 
assigned below by appellee’s counsel in its motion for 
a directed verdict, namely, that appellant assumed the 
risks of injury and that the injury was the result of 
his own negligence, rather than make such argument 
the subject of a reply brief. Therefore, the argument 
will be divided under the following headings: 

l. There was sufficient evidence concerning an un¬ 
safe place and unsafe appliances and concerning the 
negligence of the appellee for submission to the jury. 

II. The appellant did not assume the risk of the in¬ 
jury that he sustained. 

m. There was no evidence that the injury was 
caused by appellant’s own negligence; and such ques¬ 
tion was one which should have at least been submitted 
to the jury. 

We now proceed to discuss the law under these 
headings. 

% 

I. 


There was sufficient evidence concerning an unsafe 
place and unsafe appliances, and concerning the neg¬ 
ligence of the appellee for submission to the jury. 


This phase of the argument is addressed to Assign¬ 
ments of Error numbers 1, 2, 3, and 4. 

This cause should have been submitted to the jury 
for its determination on the question of the negligence 
of the appellee. Not only does the evidence tend to 
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prove, but overwhelmingly convinces anyone that the 
appellee permitted an unsafe condition to exist upon 
the stage of the Fox Theatre and that such unsafe 
condition was unknown to the appellant and that the 
appellee failed to warn the appellant of such unsafe 
condition. The evidence further shows that the ap¬ 
pellant never examined or had the opportunity to 
examine the under side of the lift and become apprised 
of the fact that it w;as dangerous and liable to do in- 
jury. 

The employer’s duty to furnish a safe place q/nd ap¬ 
pliances is absolute . j 

The duty of the master to provide a safe place to 
work and safe equipment with which to work, and the 
master’s duty to warn the servant of unsafe pr dan¬ 
gerous conditions are so closely related that they must 
necessarily be discussed together. The cases herein¬ 
after cited discuss these questions together Without 
making any attempt to separate them. 

In The Pioneer (1897, D. C.), 78 Fed. 600, a ship¬ 
wright employed in the hold to perfect certain re¬ 
pairs was struck by a barrel being loaded j on the 
boat while the shipwright was coming up out of the 
hold by means of a ladder provided for that purpose. 
In allowing relief to the injured plaintiff, tlje court 
held that the duty of the employer to warn jthe em¬ 
ployee of threatened danger was absolute, and his 
liability could not be avoided by delegating tjhe duty 
to a fellow servant of the injured plaintiff. Aj general 
warning had been given the employees working in 
the hold that there was danger connected with coming 
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up out of the hold during the progress of the loading 
of the boat, but it also appeared that the plaintiff in 
this case and his fellow employees working with him 
in the hold, did not receive this warning. 

In Western Electric v . Hcmselmann (1905, C. C. A.), 
136 Fed. 564, the plaintiff was employed to repair cer¬ 
tain switches in elevator shafts and in the course of 
this employment it was necessary for him to stand 
within the shafts. During the progress of the work 
the operators of the elevators had given warning to 
the plaintiff on the approach of the elevator in order 
to enable the plaintiff to get out of the shaft so that 
the elevator might pass. The plaintiff testified that 
on the occasion when he was struck, the operator of 
the elevator gave no warning of approach. The court 
citing with approval The Pioneer, supra, granted re¬ 
lief. The court there said: 

“In the case at bar, however, the facts call 
for the application either of the well-settled 
rule that a master is liable when he either fails 
to provide for giving warning of danger or in¬ 
trusts the duty of giving such warning to an 
employe so engrossed with other duties that he 
could not properly and efficiently give the neces¬ 
sary warning, or of the other equally well- 
settled rule, established by repeated decisions 
in other jurisdictions and in this circuit, that 
when the perils to be apprehended arise either 
from outside and independent conditions, or 
from the doing of other extraneous work by de¬ 
fendant’s servants, distinct and separate from 
the work in which the particular servant is en¬ 
gaged, the master is bound to employ the neces¬ 
sary means to give timely warning of such dan- 
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ger, and that he cannot delegate his dutjf to any 
other person, so as to relieve him from liability 
for the negligent failure to give such wahiing.” 

In this case certiorari was denied, 197 U.! S. 624, 
49 L. Ed. 911. 

In The Buffalo (1906, C. C.), 147 Fed. 304, thp plain¬ 
tiff was engaged in loading buckets of ore whi^h were 
picked up by a traveling crane and loaded oil to an 
adjoining boat. While filling a bucket of ore, plain¬ 
tiff was struck by the crane, and being thrown off 
balance, threw out his arm to regain his equilibrium, 
and the wheels of the crane crushed his ant. The 
court in reaffirming the doctrine that the master is 
bound to provide a safe place to work and jto give 
suitable warning to the employee of unsafe Or dan¬ 
gerous conditions, allowed the plaintiff to Recover, 
citing The Pioneer, supra, and Western Electric Com¬ 
pany v . Hanselmann, supra . The court said: 

“In addition to notice of the dangerous con¬ 
ditions of the employment, it was the duty of 
the claimants, in the circumstances here pre¬ 
sented, to give such proper and suitable warn¬ 
ing of the forward movements of the derrick 
and of its proximity to the place where the 
libellant was at work as to reasonably safe¬ 
guard and protect him from injury.” 

In Hoof v . Pacific American Fisheries (D. C., 1922), 
284 Fed. 174, affirmed in 291 Fed. 306, certiorari de¬ 
nied 263 U. S. 712, 68 L. Ed. 320, the plaintiff was 
employed as a night watchman on a boat, and [without 
his knowledge one of the stairways was unscrewed 
from the deck during the course of certain overhaul- 
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ing. The step slipped and plaintiff was injured. The 
court, in granting relief, said: 

“It was defendant’s duty to provide a safe 
place, and the duty is continuing, and it was 
the master’s duty to warn the libellant of the 
danger created by the insecurity of the step. 
In this it failed. Richardson v. Spokane, 67 
Wash. 621,122 Pac. 330.” 

See also to the same effect Philyaw v. Arundel Cor¬ 
poration (1931, C. C. A.), 51 Fed. (2d) 183, which con¬ 
tains a very full discussion with long list of citations; 
and Michael v. Roanoke Machine Works, 90 Ya. 492, 
44 Am. St. Bep. 927. 

In connection with the duty of the master to warn 
the servant of dangerous conditions concerning the 
place of employment or dangerous equipment, the in¬ 
quiry as to what will constitute a sufficient warning 
becomes pertinent. It is well settled that the servant 
must not only be informed of the danger, but further 
that he must also be shown with reasonable explana¬ 
tion, of what the danger consists. Thus in Reynolds v . 
Boston & Maine R . R . Co . (1891), 64 Vt. 66, 33 Am. 
St. Bep. 908, the plaintiff had his arm crushed while 
coupling two railroad cars. The court in explaining 
the particularity with which the warning must be 
given said: 

“In this respect we think it tended to show 
neglect in the defendant in not giving him suit¬ 
able instructions as to the manner of coupling 
them and its dangers. It did not suffice for the 
defendant to tell plaintiff that he must be care¬ 
ful, that the business was highly dangerous; 
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this must have been apparent to anyoie of ordi¬ 
nary observation. He should have bqen told in 
what the dangers consisted and how to avoid 
them, and given suitable instructions as to his 
duties.’’ 

i 

In Thomas v. Cincinnati , N. 0. & T. P. Ry. Co. (1899, 
C. C.), 97 Fed. 245, the plaintiff brought an action for 
the wrongful death of his intestate caused by the run¬ 
ning of a yard engine through a switch, pausing its 
derailment. The court, in explaining the duty of the 
master to inform his servants of the nature of the 
dangers connected with the switch, which had been 
recently installed, said: 

i 

“It was a personal duty of the company to 
plaintiff’s decedent, as one of its employees, to 
communicate to him and to all other employees 
using the switch the proper limitation upon its 
use. This was not done. * * * It is further 

the personal duty of the master to avoid expos¬ 
ing his servants to unusual risks by giving warn¬ 
ing to them of the perils to which they may be 
exposed in the use of machinery, fwhere the 
servant has not the same opportunity to know 
the dangers of the machinery that ihe master 
has. * * * If he failed in that) duty, he 

failed in a personal duty directly oWing from 
the receiver to petitioner’s decedent, for which 
the receiver can be held liable.” 

In Peters v. George (1907, C. C. A.), 154 Fed. 634, 

• 

the plaintiff was directed to dig out a charge of powder 
and dynamite which had failed to explode upon being 
subjected to an electric current. In allowing the plain- 
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tiff recovery, the court, in the course of its opinion, 
said: 

“An offer was afterwards made by defend¬ 
ant to prove that Handwerk instructed Blose, 
as he was about to descend into the quarry after 
the attempts had been made to discharge the 
holes, that none of the unexploded holes should 
be drilled out. This offer was properly refused 
by the learned judge, on the ground that it was 
not also offered to show that the instructions 
to Blose were passed on to the plaintiff. We 
are dealing now with what must be conceded 
to be a primary and absolute duty of the mas¬ 
ter to the servant, the liability for the non¬ 
performance of which the master cannot re¬ 
lieve himself by delegating it to any other per¬ 
son, whether of the highest or lowest rank in 
his service. * * * 

This duty is of the absolute, personal char¬ 
acter above referred to, and is not discharged 
by merely intrusting its performance to a prop¬ 
erly selected subordinate. Nothing short of ac¬ 
tual notice of the danger to the workman who is 
to encounter it, with such cautionary explana¬ 
tion as may enable him to avoid it, will satisfy 
the requirement of the law, and the default of 
the intermediary, whether he be the highest 
officer in control, or merely a fellow workman of 
the one exposed to the danger, is the default of 
the master. In such a case, all question as to 
whether the immediate cause of the injury was 
the negligence of a fellow servant, is eliminated, 
and inquiry as to the extent of the control and 
authority committed by the master to the culpa¬ 
ble agent, beside the issue, which is solely as 
to the character of the act of omission, and not 
the rank, of the offending servant.” 
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The substance of the preceding decisions sterns to 
have been adopted by the Court of Appeals of the 
District of Columbia in Standard Oil Company v. 
Brown (1908), 31 App. D. C. 371, where the plaintiff 
was injured by reason of a bale of hay being thrown 
through an opening in the loft; plaintiff being em¬ 
ployed as a wagon driver and unfamiliar with the con¬ 
ditions of the stable. The court in affirming the doc¬ 
trines heretofore set out said: 

i ‘Under the state of facts here presented, we 
are of the opinion that it was the duty of de¬ 
fendant to notify its employees of the unusual 
and dangerous use made of the opening in the 
ceiling. While plaintiff testified that he had 
never seen the hole, we think if he had, and had 
been informed, as the evidence of Coleman im¬ 
plies, that bedding for the horses was thrown 
down through it, he would have been justified in 
assuming, in the absence of specific instructions 
or knowledge to the contrary, that the material 
would be thrown down in such a mannex as to 
insure the safety of persons below. There is 
no evidence to the effect that plaintiff was in¬ 
formed of the careless and dangerous planner 
in which the straw was thrown through the 
opening . Neither is there any evidence that 
plaintiff was ever in the barn, prior to the time 
of the injury, when straw was so thrown down, 
so that he could have observed the reckless man¬ 
ner in which Coleman performed his work. We 
are forced to the conclusion that defendant must 
not only be presumed to have known, but that it 
did know, of the manner in which its Servant 
Coleman was accustomed to use the opening. 

I 
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This being established, in the absence of con¬ 
tributory negligence on the part of plaintiff, 
liability attaches.’’ 

We take it that the “fellow servant” doctrine will 
not be invoked by the appellee as it was not relied 
upon in its motion for directed verdict below, but if 
in its brief the appellee does rely upon this prin¬ 
ciple, such contention will be met by the decisions of 
this Court in the case of Carter v . McDermott, 29 
App. 145, 153; Steven v . Saunders, 34 App. 321, 334; 
and in Siegel Cooper & Co . v. Trcka, 21 Ill. 559, 75 
N. E. 1053, 2 L. E. A. (N. S.) 647. 

The evidence is sufficient to prove the failure of the 
duty of the appellee to the appellant . 

At the outset the appellant freely concedes the 
principle that the happening of an injury under the 
circumstances in this case is not proof of negligence, 
and the burden was upon the appellant below to make 
out a prima facie case of negligence, and we have no 
quarrel with the decisions or with any statement which 
may be made in the reply brief by the appellee to this 
effect. Our position is that we did maintain the bur¬ 
den and did make out a prima facie case of negligence 
on the part of the appellee. 

There is perhaps no principle more firmly estab¬ 
lished in this Court than the one that the trial court 
must submit the facts to the jury unless from such 
facts all reasonable men must draw the same conclu¬ 
sion. Applied to this case the trial court was in error 
in directing a verdict for the appellee, because it is 
not true that all reasonable men would draw the con- 




elusion from the facts that the appellee was guiltless 
of the negligence charged. Indeed, as we lkave ob¬ 
served above, any reasonable man would hav^ drawn 
the conclusion from the facts, uncontradicted, that the 
appellee was guilty of the negligence charged. 

In the case of Siegel Cooper & Co. v. TrcJca, supra , 
the defendant offered an expert to testify whether or 
not the construction of the elevator in question was 
dangerous; whether or not the plaintiff woijild have 
lost his foot if certain protective devices l^ad been 
maintained; and whether the construction of the ele¬ 
vator was usual and customary. The trial ciourt re¬ 
fused to allow the expert witness to testify, ind such 
refusal was assigned as grounds for reversal The 
Court of Appeals of Illinois, however, sustained the 
lower court with the following statement: 

“It is next insisted by counsel for appellant 
that the trial court erred in not permitting cer¬ 
tain expert witnesses, offered by appellant, to 
testify whether it was as safe to have ihe door¬ 
way in question on the outside as the inside of 
the entrance; and also in not permitting cer¬ 
tain witnesses to express their opinions,' whether 
appellee would not have lost his foot if an iron 
grillwork and gate had been maintained, and 
to state whether the construction of tfce door¬ 
way was the usual and customary one as to 
such places. We do not think error yas com¬ 
mitted in the regard mentioned. This question 
of construction was not so intricate but what 
the jury could understand the situation; and it 
was their province to say whether Appellant 
was at fault in maintaining the arrangement 
adopted by it. In Beidler v. Branshaw, 200 HI. 
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425, 65 N. E. 1086, it was expressly held that 
evidence as to the usual and customary manner 
of the construction of elevators was not ad¬ 
missible in determining whether a defendant 
was negligent in maintaining an elevator shaft 
in a particular manner .’ 9 (Italics ours.) 

In the case of Barstow v. Capital Traction Co., 29 
App. D. C. 362, the issue of the negligence on the part 
of the corporation against which the liability was 
sought to be established was exceedingly close. Mr. 
Justice Robb clearly stated the law to be as follows: 

“The jury system is the law of the land, and 
disputed questions of fact arising out of the 
manifold relations of men are not to be deter¬ 
mined by the court as a matter of law, but are 
to be submitted to the jury—the tribunal whose 
special function is to pass upon such questions. 
The wisdom of this system, and the danger en¬ 
countered in departing from it, are every day 
apparent. It is a protection to the weak and 
the strong alike, and, as long as it maintains, 
respect for the law will continue, because the 
verdict of the jury is usually the reflection of 
public sentiment. Experience has demonstrated 
that, however learned in the law he may be, 
and however conscientious he may be, a judge, 
being removed from the practical affairs of life, 
is less qualified to determine questions of fact 
than twelve men taken from the every day 
walks of life.” 

So in the case of Metropolitan Railroad Co. v. Ham¬ 
mett, 13 App. D. C. 370, 375, this Court said: 

“In one of the recent utterances of the Su¬ 
preme Court of the United States on the sub- 
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ject, that tribunal, by Mr. Chief Jutice Fuller 
said ‘the question of negligence is one ^)f law 
for the court only where the facts are such that 
all reasonable men must draw the same con¬ 
clusion from them; or in other words, p, case 
should not be withdrawn from the jury, unless 
the conclusion follows, as a matter of law, that 
no recovery can be had upon any view which 
can properly be taken of the facts which the 
evidence tends to establish. Railway Co. v. 
Ives, 144 U. S. 408, 417; Railway Co. v[. Cox, 
145 U. S. 593, 606; Railroad Co. v. Miller, 25 
Mich. 274.” 

In the case of Walker v. Dante, decided on May 9, 
1932, and appearing in 60 W. L. R., p. 468, there was a 
question as to the negligence of the defendant in main¬ 
taining a passageway about which there was consider¬ 
able more doubt than in the present case. This bourt, 
through Mr. Justice Robb, stated: 

“We are clearly of the view that it [was a 
question for the jury whether this passageway 
as constructed was reasonably safe for persons 
lawfully using it.” j 

See also the following cases: * j 

Washington Railway & Electric Co. v. Scala, 
244 U. S. 630, 640. 

Metropolitan Railroad Co. v. Hammett , 13 App. 
D. C. 375. 

Cowan v. Merrimwi, 17 App. D. C. 186, 2Q2. 
Baltimore & Potomac B. & P. Railroad fto. v. 

Landrigan, 20 App. D. C. 135. 

District of Columbia v. Flagg , 42 App. |D. C. 
73,74. I 
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Robertson v. Washington Railway & Electric 
Co., 51 App. D. C. 311, 314. 

Washington Railway & Electric Co. v. Bucher, 
54 App. D. C. 353, 356. 

Chr. Heurich Brewery Co. v. McGavin , 56 App. 
D. C. 388. 

United States Electric Lighting Co. v. Sullivan, 
22 App. D. C. 115,133. 

II. 

The appellant did not assume the risk of injury that 
he sustained. 

It will be remembered that the plaintiff was never 
shown nor apprised of the dangerous character of the 
elevator or lift. It is equally true that he was never 
warned or cautioned that the lift or its operation was 
liable in any way to cause injury. When the lift was 
flush with the stage floor no person, unless taken un¬ 
derneath the stage and shown the under side, could 
have been aware of the fact that the elevator or lift 
was a dangerous instrumentality. The only time that 
it was raised during the appellant’s engagement was 
at the end of each performance after the appellant 
and his partner had completed their dance and had 
stepped back upon the elevator. The elevator would 
then be raised and it was impossible for any person 
upon the elevator to have become aware of its true 
character. 

With these facts clearly in mind, it will appear from 
the following authorities that appellant did not as¬ 
sume the injury that he sustained. The extent and 
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the limitation of the doctrine of the assumption of risk 
by an employee as applied to the present case is held 
in 39 Corpus Juris, p. 696 et seq., under the title 
“Master and Servant” as follows: 


( c 


Applications of the Rule. 


“(1) Place of Work in General .—It haj been 
said that assumption of risk must be considered 
with reference to the employer’s primary duty 
to furnish reasonably safe surroundings.! The 
master’s neglect of duty to furnish a reasonably 
safe place for work is not an ordinary risk of 
the employment, and hence under the general 
rule a servant does not assume the risk, whether 
the master assumes to perform the duty ip per¬ 
son or delegate it to another, unless the servant 
knew of and appreciated the risk of his failure 
to do so, or unless the defects and dangers due 
to his failure to provide a safe place of work are 
so open and obvious that an ordinarily prudent 
man under the circumstances would ha^e ob¬ 
served and appreciated them, or unless the as¬ 
sumption of such risk is embraced in the con¬ 
tract of employment. And this rule is not 
changed by the Federal Employers’ Liability 
Act.” 

“(2) Machinery y Tools, and Appliances in 
General .—For reasons similar to those ^tated 
above a servant does not ordinarily assume the 
risk of injury from the negligent failure of the 
master to furnish him with reasonably safe ma¬ 
chinery, tools, or appliances for the prosecution 
of the work for which he is employed, unless the 
danger is known to him or is so open as to be 
readily observable by him, or by contract he 
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voluntarily assumes the risk. This, it is said, 
is not a risk ordinarily incident to the employ¬ 
ment.’’ 

“Knowledge as Affecting Assumption of Risk; 
Necessity of Knowledge. —Inasmuch as volun¬ 
tary action on the part of a servant is essential 
to the invocation of the doctrine of assumption 
of risk, it is well settled that in all cases the 
basis for charging the servant with assumption 
of the risks of his employment is knowledge by 
him of such risks either actual or constructive.” 

“Risk of Master’s Negligence .—In applying 
the rule just stated, if the risks are not ordinary 
but are due to the master’s negligence, in order 
to charge the servant with assumption thereof 
it is necessary either that he should have actual 
knowledge of the risks or that an ordinarily 
careful or prudent person would have observed 
and appreciated the risks and refused to work. 
This rule has not been changed by the Federal 
Employers’ Liability Act.” 

“Right to Rely on Care of Master • in Gen - 
eral .—In the absence of actual knowledge to the 
contrary, or of facts which would charge the 
servant with knowledge to the contrary, the 
servant has the right to assume that the master 
has used due care and diligence to fulfill the ob¬ 
ligations imposed on him by law to protect the 
servant from injury; and as a corollary it may 
be stated that the servant is not obliged to ex¬ 
ercise ordinary care to see that the master has 
performed his duty. The true test is not in the 
exercise of care to discover dangers, but whether 
the defect is known or plainly observable by 
the employee.” 

“Place for Work; in General .—In accordance 
with the general rule a servant does not as- 
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sume the risk of injury from latent defects and 
dangers in his place of work, that is to say, de¬ 
fects and dangers of which he has no knowledge 
and appreciation and of which he cotild have 
acquired no knowledge by the exercise of ordi¬ 
nary care in performing the services for which 
he was employed.” 

In 18 R. C. L., p. 643, under the title “Master and 
Servant”, the rule is stated in the following language: 

“* * * Latent or concealed dangers or de¬ 
fects he is not bound to discover, it being the 
duty of the employer to warn him of these; but 
he is held to a knowledge of all such as are pat¬ 
ent or obvious. While, however, open and ob¬ 
vious perils may not be made the foundation 
for a recovery for injuries sustained b^ reason 
thereof, it must appear in order to defeat the 
employee’s action that the danger wap in fact 
obvious to one in his situation. Time and op¬ 
portunity for inspection and investigation must 
have been afforded to him. Each case must be 
determined upon its own facts, the decision be¬ 
ing properly within the province of th^e jury. ,y 
(Italics ours.) 

In the case of S. A. L. R . Co . v, Horton, 533 U. S. 
492, 504, 53 L. Ed. 1062,1070, the rule is stated to be: 

“The distinction, although simple, I is some¬ 
times overlooked. Contributory negligence in¬ 
volves the notion of some fault or preach of 
duty on the part of the employee; and since 
it is ordinarily his duty to take somp precau¬ 
tion for his own safety when engaged in a haz¬ 
ardous occupation, contributory negligence is 
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sometimes defined as a failure to use such care 
for his safety as ordinarily prudent employees 
in similar circumstances would use. On the 
other hand, the asumption of risk, even though 
the risk be obvious, may be free from any sug¬ 
gestion of fault or negligence on the part of 
the employee. The risks may be present, not¬ 
withstanding the exercise of all reasonable 
care on his part. Some employments are nec¬ 
essarily fraught with danger to the workman— 
danger that must be and is confronted in the 
line of his duty. Such dangers as are normally 
and necessarily incident to the occupation are 
presumably taken into the account in fixing the 
rate of wages. And a workman of mature years 
is taken to assume risks of this sort, whether 
he is actually aware of them or not. But risks 
of another sort, not naturally incident to the 
occupation, may arise out of the failure of the 
employer to exercise due care with respect to 
providing a safe place of work and suitable and 
safe appliances for the work . These the em¬ 
ployee is not treated as assuming u/ntil he be¬ 
comes aware of the defect or disrepair and of 
the risk arising from it, unless defect and risk 
alike are so obvious that an ordinarily prudent 
person under the circumstances would have ob¬ 
served and appreciated them . These distinc¬ 
tions have been recognized and applied in nu¬ 
merous decisions of this court. Choctaw, 0. & 
G. R. Co. v. McDade, 191 U. S. 64, 68, 48 L. ed. 
96, 100, 24 Sup. Ct. Rep. 24, 15 Am. Neg. Rep. 
230; Schlemmer v. Buffalo R. & Pr. Co., 220 
U. S. 590, 596, 55 L. ed. 596, 600, 31 Sup. Ct. 
Rep. 561; Texas & P. R. Co. v. Harvey, 228 
U. S. 319, 321, 57 L. ed. 852, 855, 33 Sup. Ct. 
Rep. 518; Gila Valley G. & N. R. Co. v. Hall, 


232 U. S. 94, 102, ante, 521, 524, 34 Sup. CJt. Bep. 
229, and cases cited.” (Italics ours.) 

This Court has quite frequently announced tpe doc¬ 
trine in this jurisdiction to be the same as laijl down 
in the authorities just above cited. In Hines v. George¬ 
town Gas Company, 3 App. D. C. 369, 376, it w^s said: 

4 ‘It is also a settled principle of law, that when 
a master employs a servant in a work ofj a dan¬ 
gerous character, he is bound to take all rea¬ 
sonable precautions for the safety of thfe work¬ 
man. The master must not unduly expose the 
servant in a dangerous work without! taking 
proper precautions for the safety of the serv¬ 
ant; and if the master is aware of any special 
danger attending the work not known to the 


servant, it is the duty of the master to 


inform 


the servant that the danger may be avoided . 
But if the servant is himself aware of all the 
risk or danger attending the employment, and 
he does not take the necessary care or precau¬ 
tion to avoid the danger, and he suffers" injury 
in the course of the employment, he becomes 
the author of his own misfortune and tljie mas¬ 
ter is not responsible therefor. In other words, 
there must be shown a clear breach of <jluty on 
the part of the master, the consequences of 
which could not have been avoided by tl|e serv¬ 
ant, by the use of reasonable care and {precau¬ 
tion on his part, under the circumstances of 
the case. And the allegation that the defend¬ 
ant, the master, was guilty of the act of negli¬ 
gence or wrong charged, is well supported by 
proof that the negligence or wrong was com¬ 
mitted by the servants or agents of the defend¬ 
ant in the course of their employment, trucker 
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v . Fromont, 6 Durnf. & East 659; M’Manus v. 
Crickett, 1 East 110; Wheatley v. Patrick, 2 
M. & W. 650; Bank v. Guttschlick, 14 Pet. 19, 
27.” (Italics ours.) 


And to the same effect is the opinion in Cooper v. 
Penn Bridge Co ., 47 App. D. C., 467, 473, where it was 
held: 


“While the plaintiff assumed the risks 4 nor¬ 
mally and necessarily incident to the occupa¬ 
tion’ in which he was engaged ( Seaboard Air 
Line R . Co. v. Horton, 233 U. S. 492, 58 L. Ed. 
1062, L. R. A. 1915C, 1, 34 Sup. Ct. Rep. 635, 
Ann. Cas. 1915B, 475, 8 N. C. C. A. 834), it was 
not to be assumed that his employer needlessly 
would subject him to a risk of an altogether 
different sort. Had Galloway slipped and 
fallen and injury resulted to the plaintiff, it 
well might have been said that plaintiff had 
assumed that verv risk, because from the 
nature of things he must have known that such 
an occurrence was possible; but, knowing that 
it was his employer’s duty to exercise reason¬ 
able care to provide him a reasonably safe 
place in which to work, plaintiff certainly had 
no reason to expect that such employer de¬ 
liberately and needlessly would subject him to 
the risks incident to the use of this defective 
tool. Missouri Valley Bridge & Iron Co. v. 
Nunnemaker, 126 C. A. A. 174, 209 Fed. 32. 
Hoover, according to the testimony of three 
witnesses, not only ordered the use of this tool 
in its defective condition in the morning, but 
deliberately stood by during the entire day, 
after the reasonableness of Galloway’s warn¬ 
ing must have been demonstrated even to him, 


* 
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without countermanding the order. Iii other 
words, the jury might have found un^er the 
evidence not only that Hoover was directly re¬ 
sponsible for the use of this tool in th^ morn¬ 
ing of the day of the accident, when any treason¬ 
able man would have known that its uise was 
dangerous to those working below, but that he 
continued that use after its dangerous charac¬ 
ter had been fully demonstrated to him. This, 
therefore, is not a case where a simple tool has 
been furnished an employee and that eniployee, 
by carelessly failing to make a simple repair 
with material at hand, has injured a fellow em¬ 
ployee, but rather is it a case where ^n em¬ 
ployer has deliberately directed the u^e of a 
defective tool by one employee to the injury of 
another and innocent employee.’’ 

i • 

It perhaps will be contended by counsel for the ap¬ 
pellee, as they did during the trial, that somq of the 
dangerous conditions which it is claimed that the ap¬ 
pellee negligently permitted to exist, such as the per¬ 
mitted darkness and the resultant confusion due to 
the setting up the movietone news apparatus, were 
known to the plaintiff, and were risks assumed by him 
to such an extent as to preclude recovery. If this were 
so, it would not relieve the appellee of culpability or 
responsibility because even admitting such a conten¬ 
tion to be sound, the dangerous character of the lift 
was not known to the appellant, nor did he | appre¬ 
ciate the fact that it was liable to do him injury. 
The leading case in the District of Columbia is Duvall 
v. P. B . & W. R . Co., 43 App. D. C. 395, wher^ an ex¬ 
perienced employee of the defendant of the tailway 
company was ordered by the conductor to couple gar- 
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bage cars, the dimensions of which were different, by 
some inches, from the ordinary car. On the motion 
of the Railroad Company the trial court directed a 
verdict in its favor on the ground that the plaintiff 
assumed the risk of his employment. The Court of 
Appeals reversed the judgment of the lower court; 
and while the entire opinion is illuminating and con¬ 
trolling in the determination of this appeal, we quote, 
at some length it is true, that portion of the opinion of 
the court that is applicable especially to this case: 

“The more serious question with which we 
are confronted is whether the width of the gar¬ 
bage car, the nearness to the rail of that car, 
and the extra hazard to switchmen resulting 
therefrom, were so open and obvious that the 
plaintiff must be held to have assumed the risk 
of injury. The plaintiff, of course, had the right 
to assume that the defendant had performed 
its duty. He had a right to assume that in con¬ 
structing these girders his own safety and that 
of the othef switchmen would be taken into con¬ 
sideration. 1 As stated by the court in Texas & 
P. R. Co. v. Swearingen , 196 U. S. 62, 49 L. ed. 
388, 25 Sup. Ct. Rep. 164,17 Am. Neg. Rep. 422, 
he had a right 6 to assume that the defendant 
company had used due care to provide a rea¬ 
sonably safe place for the doing by him of the 
work for which he had been employed.’ In that 
case the plaintiff, a switchman, while riding on 
the side of a box car, was struck by a scale box 
19% inches from the car. This scale box was 
a standard distance from the track. The plain¬ 
tiff knew; it was there, was an experienced brake- 
man, but testified that he had paid no particular 
attention to its proximity to the track, and that 
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he did not know it was so near that it cotild not 
be passed in the performance of his dutijes as a 
switchman without danger. The court sustained 
the judgment of the Court of Appeals, saying: 
‘The dangerous contiguity of the scale box to 
track No. 2, and the extra hazard to switchmen 
resulting therefrom, was not so open and obvi¬ 
ous on other than a close inspection, as to, justify 
taking from the jury the determination! of the 
question whether there had been an assumption 
of the risk’. In reaching this conclusion the 
court took into consideration the testimony of 
the plaintiff ‘as to his actual want of knowledge 
of the danger’. In Gila Valley, G. & N. R. Co . 
v. Hall, 232 U. S. 94, 101, 58 Law ed. 5^1, 524, 
34 Sup. Ct. Rep. 229, the rule was agaip stated 
as follows: ‘An employee assumes the risk of 
dangers normally incident to the occup4tion in 
which he voluntarily engages, so far as these 
are not attributable to the employer’s negli¬ 
gence. But the employee has a right to ^ssume 
that his employer has exercised proper care 
with respect to providing a safe place of work, 
and suitable and safe appliances for th<b work, 
and is not to be treated as assuming t^e risk 
arising from a defect that is attributable to the 
employer’s negligence, until the employee be¬ 
comes aware of such defect, or unless it is so 
plainly observable that he may be presumed to 
have known of it. Moreover, in order to charge 
an employee with the assumption of a risk at¬ 
tributable to a defect due to the employee’s neg¬ 
ligence, it must appear not only that he k^ew (or 
is presumed to have known) of the defect, but 
that he knew that it endangered his safety; or 
else such danger must have been so obvious that 
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an ordinarily prudent person under the circum¬ 
stances would have appreciated it.’ 

“Not a member of the train crew in the pres¬ 
ent case, when the engine and garbage cars 
were backing on to the bridge where the train 
stood, inside the girder, realized that he was in 
a position of danger, nor did he, according to his 
testimony. While the testimony shows that 
some Pennsylvania box cars were even wider 
than the garbage cars, it also shows that a large 
percentage of box cars were narrower, enough 
narrower that a man ‘was able to walk up and 
down with ease between the edge of the girder 
and the side of the car’. But a still more im¬ 
portant difference existed by reason of the gar- 
bagecar being lower, so that, as the testimony 
showed, the bottom of its sills was lower than 
the top of the girders. It will be readily ap¬ 
preciated, when once the attention is drawn to 
this point, that the higher the car the less the 
danger of being crushed between it and the 
girder; and, vice versa , the lower the car the 
greater the danger. The witness who testified 
as to measurements he had made said, ‘that the 
side of the box car, if extended, would touch a 
man way up above his hips’ while standing in¬ 
side the girder. A garbage car, being at least 
9 inches lower, would strike a man that much 
lower. It probably was owing to the height of 
ordinary cars that no one considered it danger¬ 
ous to stand inside the girders while coupling 
them. 

“But it is said that plaintiff handled these 
cars day after day, and must he presumed to 
have Jcnoum that they were wider and lower and 
that, hevng wider and lower, it would he danger- 
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ous when coupling them to stand inside the 
girder, where he stood in coupling other cars . 
Substantially the same contentions were un¬ 
successfully made in the Swearingen case, 196 
U. S. 51, 49 L. ed. 382, 25 Sup. Ct. Rep. 164, 17 
Am. Neg. Rep. 422, where the circumstances 
were quite similar. Of course, every bra^eman 
knew that cars varied in width, but neither the 
plaintiff nor anyone else, so far as the Record 
discloses, had experienced any trouble i^i cou¬ 
pling cars other than garbage cars. Ip other 
words, width alone did not constitute the ganger, 
as obviously the brakeman, given room td stand 
inside the girder, could, by slightly inclining 
his body backward, avoid being crushed! The 
mere width, then, of a garbage car, was hot cal¬ 
culated particularly to attract plaintiff’s atten¬ 
tion. The danger arose, or at least it w(^uld be 
a question for the jury to determine whether it 
did not arise, from the fact that the chr was 
wider and also lower than other cars, so that 
a man standing inside the girder would b^ likely 
to be struck. Can it be said that the difference 
between the construction of these garbage cars 
and the other cars was so obvious and its signifi¬ 
cance so apparent that an ordinarily prudent 
person, under the circumstances, would h^ve ap¬ 
preciated both? In other words, can it lie said 
that the plaintiff, in the circumstances 6f this 
case, should have known that the coupling of 
garbage cars on this bridge was more hazardous 
than the coupling of other cars? To reacp such 
a conclusion, we must arrogate to ourselves 
greater knowledge than that possessed t>y the 
experienced witnesses, who, without exception, 
testified to the contrary. The plaintiff had a 
right to assume that the defendant coinpany 
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would not, without notice to him, attempt to 
couple cars on the bridge unless it could be ac¬ 
complished without special danger, and we think 
it was for the jury to say whether the extra 
hazard to switchmen resulting from the cou¬ 
pling of these garbage cars on the bridge was 
so open and obvious as to charge the plaintiff 
with assuming the risk. Now that the accident 
has happened and all the facts are before us, 
it is easy enough to say that the dangerous con¬ 
dition should have been obvious to the plaintiff, 
but the question is, How did it look to him be¬ 
fore the accident? 

“It follows from what we have said, that 
whether the plaintiff is guilty of contributory 
negligence, and if so, the extent of it, will be a 
question for the jury under proper instructions 
from the court.” (Italics ours.) 

The interesting case, S. A. L . Ry. Co. v. Witt, de¬ 
cided by the Court of Appeals of Georgia, and found 
in. 60 S. E. Reporter 1012, is particularly apposite in 
the discussion of the contention which the appellee 
will doubtless make that the plaintiff, being aware of 
the darkness, confusion and the like on the preceding 
days, is precluded from recovery. Witt sued the Rail¬ 
way Company for the homicide of his son. Two 
grounds of negligence were alleged: a defective track, 
and negligently repairing certain brake shoes on a 
locomotive, a condition or fact which the deceased did 
not know. The trial below resulted in a verdict for 
the Railway Company, it appearing that the deceased 
was aware of the defective condition of the track. The 
Appellate Court, however, held that the knowledge of 
the deceased concerning the condition of the track 
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respon- 


would not relieve the Bailway Company of 
sibility, since the defective brake was an additional 

i 

and supervening hazard, the court saying: 


to com- 
he knew 


“The deceased was not in a position 
plain of the condition of the track; for 
it, as well as the defendant. Indeed, he him¬ 
self was engaged in the work of repairing it. 
If this had been the sole and proximate cause 
of his death, no recovery against the defendant 
would have been authorized; but it i^ plain, 
even from the defendant’s proof, that ti\e track, 
though somewhat defective, was not sb unsafe 
that cars could not usually and ordinarUy pass 
over it in safety. The additional and superven¬ 
ing hazard of the negligently repaired brake 
shoes could fairly be accounted the proximate 
cause of the injury; and therefore knowledge 
by the deceased of the condition of the track, 
although that concurred somewhat in producing 
the fatal mishap, is not of itself sufficient to de¬ 
feat a recovery. Southern Cotton Oil j Co. v. 
Gladman, 1 Ga. App. 260 (3), 58 S. E. 2j49, and 
cases cited.” 


III. | 

There was no evidence that the injury was caused 
by the appellant’s own negligence, and such question 
was one which should have at least been submitted to 
the jury. j 

It will be observed that there is no true plea of con¬ 
tributory negligence. There is no plea of concession 
and avoidance. The defense set up by the appellee is 
not that the appellant’s negligence contributed to the 
injury, but that the injury was the result of the! negli- 
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gence of the appellant. However, we will treat the 
subject as if the defense of contributory negligence 
was properly pleaded, because it makes no difference 
in the consideration of this appeal whether or not it 
was correctly pleaded. The trial court could not have 
properly directed a verdict for the appellee on the 
ground of the appellant’s negligence, because not only 
was the question of the appellant’s negligence a mat¬ 
ter for determination by the jury, but there is no evi¬ 
dence in the record indicating any negligence on the 
part of the appellant. Four witnesses testified that 
they had stepped off the lift before it reached the stage 
level in the belief that it had stopped. This was nat¬ 
ural, because the lift was operating so slowly and so 
smoothly that it was impossible to tell when it was 
moving and when it had stopped. As a matter of fact, 
a large number of performers were off the lift and 
going to their dressing rooms when the lift in its de¬ 
scent caught the appellant’s toe and crushed it. It 
cannot be assumed that these performers were negli¬ 
gent and it cannot be assumed that the appellant was 
negligent. The appellant was on a series of steps, and 
believing, as he testified, that the lift had reached the 
level of the stage, he stepped down. At that time the 
lift was just a few inches from the stage level, and the 
appellant could not detect this in stepping from a step 
down on the stage, as could a person who was walk¬ 
ing off the floor of the elevator. As soon as the ap¬ 
pellant stepped onto the stage proper from the first 
step superimposed on the lift, he immediately turned 
to reach for the castinets which he had left on one of 
the steps. From the testimony it is clear—certainly 
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the jury had a right to assume from the testimony, 
that the turning of the appellant to recover hi£ casti- 
nets was simultaneous with his stepping off. 

It is therefore apparent that, in view of all ihe cir¬ 
cumstances, the appellant was not guilty of any negli¬ 
gence. Certainly it cannot be said that all reasonable 
men would come to but one conclusion, namely, that 
the appellant was guilty of negligence. Unless this 
can be said, and correctly said, then the tri4l court 
would not have been justified in taking this Question 
from the jury any more than it was justified in taking 
it from the jury on the question of the negligence of 
the appellee. 

The cases which we have cited in support of pur con¬ 
tention that the court erred in directing a verdict for 
the appellee on the question of the negligence of the 
appellee are applicable with equal force to the} consid¬ 
eration of the point here made by us that the ques¬ 
tion of negligence or contributory negligencq of the 
appellant was one which should have been submitted 
to the determination of the jury. In addition,! we cite 
the recent cases decided in this Court: Altemu$ v . Tal- 
madge, decided April 18, 1932, and reported in 60 
W. L. R. 430, 431, where the Court, through Mri Justice 
Groner, said: 

7 i 

“As a general rule a person using a Sidewalk 
known to be defective will be held guilty of con¬ 
tributory negligence if he fails to exercise ordi¬ 
nary care for his own safety. Swart v.j District 
of Columbia, 17 App. D. C. 407, 29 W^sh. Law 
Rep. 138. But this does not mean th^t he as¬ 
sumes the risk of injury from every khown de- 

I 

I 
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feet or danger. Ordinarily a person may use 
the street as long as it is consistent with rea¬ 
sonable care to do so, and, in such circum¬ 
stances, it is a question for the jury whether 
he was negligent in so doing. Here it may not 
be said that the mere fact that appellee had 
knowledge of a defect in the street would pre¬ 
clude her right to recover for injury. The ques¬ 
tion of her contributory negligence, if any, was 
in the circumstances mentioned a question for 
the jury. See Lincoln v. Power, 151 U. S. 436, 
441; Mosheuvel v. District of Columbia, 191 
U. S. 247; Dewire v. Bailey, 131 Mass. 169; 
Pomfrey v. Village of Saratoga, 104 N. Y. 459” 

and Walker v. Dante , decided May 9, 1932, and re¬ 
ported in Volume 60 Wash. Law Rep. 468, where on 
page 470 Mr. Justice Robb held: 

“We are also of the view that the question 
of contributory negligence was likewise for the 
determination of the jury. Altemus v. Tal- 

madge, — App. D. C.-P. (2d) —, 60 Wash. 

Law Rep. 430; Mosheuvel v. District of Colum¬ 
bia, 191 U. S. 252; Bloomer v. Snellenburg, 221 
Pa. 25, 69 Atl. 1124.” 

Conclusion. 

We contend that the court erred in directing a ver¬ 
dict on the ground that the appellant had not made 
out a prima facie case of negligence on the part of the 
appellee; and further do we contend that the trial 
court would have been equally unjustified in directing 
a verdict for the appellee upon the other two grounds 
assigned by the appellee at the conclusion of the trial 




below, namely, that the appellant was guilty con¬ 
tributory negligence and that he assumed the tisk of 
the injury he sustained. 

Respectfully submitted, 

JO. V. MORGAN, 

WOODSON P. HOUGHTON, 
TYREE DILLARD, 

Attorneys for the Appellant . 

ELLIS, FERGUSON, HOUGHTON 
& GARY, 

DOUGLAS, OBEAR & DOUGLAS, 

Counsel. 
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OCTOBER TERM, 1932. j 


No. 5872. 


Alberto Kollman Ferreyros, Appellant, 

VS. j 

I 

Fox Theatres Corporation, a corporation, 4 ppeM e e - 


BRIEF FOR APPELLEE. 


At the trial of this case below, upon completion of 
the plaintiff’s evidence, and upon motion of tike defen¬ 
dant, a verdict was directed in its favor, ^rom the 
judgment based thereon this appeal has bedn prose¬ 
cuted. As the parties appear in this Court in the same 
order in which they appeared in the trial cpurt, for 
convenience, they will be referred to as plaiiitiff and 
defendant, respectively. 

STATEMENT OF FACTS. 

! 

In 1928, defendant was engaged in operating a 
theatre in the District of Columbia, and employed the 
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plaintiff, a man of wide stage experience, to appear 
therein as a professional dancer (R. 17, 49). There 
was provided at the theatre, and as a part of the stage 
appliances, an elevator or lift, the top or floor of which, 
when in place, formed a part of the stage proper (R. 
44, 45). The floor of the lift was constructed just like 
the floor of any elevator. (R. 44.) It was so operated 
that the top or floor thereof could be raised above the 
stage level, be left at the stage level and thus become a 
part of the floor of the stage, or lowered beneath the 
level of the stage. (R. 29, 44, 45.) 

As part of the plaintiff’s act, and upon its conclu¬ 
sion, the plaintiff, and other actors, variously esti¬ 
mated by the witnesses to be from fifty (R. 45) to one 
hundred (R. 34), took their positions upon steps which 
had been placed for that purpose on the floor or top 
of the lift. The lift was then elevated above the stage 
level, the actors, who were then on the steps, sang the 
chorus of a popular song, and upon its completion the 
curtains were closed and the lift descended until its 
top or floor reached the stage level, when it stopped, 
the top or floor of the lift then resuming and retaining 
its former position as part of the stage proper. (R. 
42, 44.) 

On February 10, 1928, at the conclusion of his 28th 
performance during that week, and in precisely the 
same manner, and under precisely the same conditions 
as on the preceding 27 performances, plaintiff and his 
partner took their places with the others on the steps 
on the lift, which was then elevated, and at the con¬ 
clusion of the song the lift descended.. (R. 31, 54.) 
While the lift w r as descending and before the top or 
floor thereof had reached the stage level, where it was 
to stop and where it had always stopped, and where 
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the plaintiff knew it would stop, and without waiting 
a few seconds, until the dome lights came on to light 
the stage, the plaintiff stepped or jumped from the 
lift to the stationary portion of the stage flexor. (R. 
31, 52.) Immediately after stepping or jumping from 
the lift plaintiff turned to reach for his castanets which 
he had left behind, and in so doing projected one of 
his feet beyond the stationary portion of the sj;age into 
the well of the lift, where it was caught by the descend¬ 
ing lift and injured (R. 52). At the conclusion of all 
the prior performances in which plaintiff had partici¬ 
pated, when everything was settled and the piovietone 
put into place, dome borders were put on which lighted 
the whole back stage. (R. 32.) These coufd not be 
lighted while the curtain was open because t)ie actors 
would be seen from the boxes. (R. 33.) 

To recover damages for the injuries sustained in 
the manner hereinabove set forth the plaintiff insti¬ 
tuted this suit, asserting that the place whe^e he was 
required to perform his act was unsafe, and that the 
defendant had failed to use due and reasonable care in 
providing safe appliances and equipment fcjr his use 
in the pursuit of his employment (R. 1-10). j 

At the conclusion of the plaintiff’s evidence, and up¬ 
on motion of the defendant, the Court belo\ir directed 
the jury to return a verdict in favor of the (jiefendant, 
giving as his reason, the plaintiff had failed to show 
that the lift was defective in construction, or that it 
had any unsafe appliances about it. (R. 5i.) From 
the judgment based upon this verdict, plaintiff has 
prosecuted this appeal. 
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ARGUMENT. 

The plaintiff bases his appeal upon the following 
grounds: (1) that there was sufficient evidence of an 
unsafe place and of unsafe appliances to go to the 
jury; (2) that he did not assume the risk of the injury 
sustained by him; and (3) that his injury w T as not 
caused by his own negligence. 

Defendant Was Not Negligent. 

In his declaration, after alleging it was the duty of 
the defendant to provide a safe place to perform his 
act and safe appliances and equipment for his use, the 
plaintiff alleged that the defendant failed to perform 
its duty in these respects, namely, that when the top 
or floor of the lift was above the level of the stage and 
“until in its descent it had reached a point a few inches 
above the level of the regular stage platform, an arm 
or leg or other part of a person’s body could extend 
from the edge of the stage platform over and into the 
elevator shaft, or into the path of said elevator, and 
under the same, and could be crushed and injured if 
caught beneath said elevator when it landed at the 
stage level”; that the defendant had caused a moving 
picture screen to be placed so that pictures might be 
shown thereon, and caused the rest of the stage be¬ 
hind such screen to be in almost complete darkness; 
that the only illumination for that part of the stage 
was a very dim light which came from the front of 
the theatre and filtered through the screen; that the 
movement of the elevator was so gradual and smooth 
that it was “very difficult” to know when it reached 
the stage level and had completely stopped; that “be¬ 
cause of the darkness of that part of the stage behind 


\ 



said screen and where the performers would alight 
from or walk off said elevator or lift, it was difficult to 
see when said level had been reached”; and tfctat there 
were no protective barriers, gates, guards, bell jor light¬ 
ing system or other protective devices, or person, pro¬ 
vided to warn plaintiff when the lift had reached the 
stage level and it was safe to leave, and that j by rea¬ 
son of the foregoing facts said stage was dangerous 
and unsafe * * * and said elevator a dangerous and 
unsafe appliance or apparatus”, and that thb defen¬ 
dant knew, or by the exercise of due care shojild have 
known this to be so. (R. 3.) 

It will be noted that there is no charge whatever in 
the declaration that the lift was defectively constructed, 
or that the lift in itself was a dangerous instrumental¬ 
ity, or that it was improperly operated. Tl}e single 
complaint, and upon which the right to recover must 
rest, is that the stage was so dark when the| lift de- 

i 

scended and the lift operated so smoothly an<^ quietly, 
it was difficult to know when it reached the stage level. 
Because of these conditions, plaintiff says it was de¬ 
fendant’s duty to provide barriers or other protective 
devices to tell or warn him when the lift reached the 
stage level so that he could safely step therefrdm. This 
duty, plaintiff charges, the defendant failed to per¬ 
form, and that such failure made the stage all unsafe 
place upon which to work, and the lift itself a danger¬ 
ous instrumentality. Stated in a different manner, 
but with entire accuracy, what the plaintiff says is that 
the lift, although without defects in construction, and 
although operated properly and in the custom4ry man¬ 
ner, became a dangerous instrumentality, and t^e stage 
a dangerous place on which to work, because the lift 
operated silently while the stage was dark f^r a few 
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moments, without having barriers or protective de¬ 
vices to warn him when it reached the stage level. If 
these conditions were dangerous, it is significant that 
the plaintiff did not allege they were not fully known 
to him. The proof showed he had full knowledge of 
the conditions under which he worked, and without 
protest or complaint entered upon the performance of 
his act for the 28th consecutive time. He performed 
4 times daily and had used the lift on each of his per¬ 
formances at the end of the show. (R. 54.) He testi¬ 
fied that it was operated the same way the 28th time 
as on the 27 previous times; that the curtains were 

closed exactlv the same wav thev had been closed on 

* * * 

the 27 prior performances; that the movietone screen 
was lowered and the movietone horns were placed in 
position in the same way, the manner in which these 
things were done being the same as they had been done 
on the 27 prior performances, and that the condition 
of the light on the stage at the 28th performance was 
the same as it had been on the 27 prior performances 
(R. 54). Quite obviously, therefore, the plaintiff knew 
how the lift operated and the conditions under which 
he was to leave it after the conclusion of his act. 

The evidence showed that the stage was in fact dark 
for a very short time while the lift was descending, and 
that the elevator or lift was smooth and almost noise¬ 
less in operation. It is clear that neither of these 
things, separately or together, constitute negligence 
on the part of the defendant. The claim appears to be, 
since these conditions existed, the defendant violated 
its duty in failing to provide barriers, gates, guards, 
bell or lighting system or other protective devices to 
tell or warn the plaintiff when the lift reached the 
stage level, and this the declaration does not allege was 
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impossible for him to know, but merely “difficult”. 
While this was the issue the defendant was called upon 
to meet, and fixes definitely the basis of the plaintiff’s 
right to recover, in the progress of the trial an effort 
was made to shift the basis of liability by shoeing, and 
a considerable part of the plaintiff’s brief herein is 
devoted to the same effort, that there was a so-called 
“ledge” on the lift, and this made the lift a dangerous 
appliance. There was no evidence to justify that claim 
before the Court below, and there is no basi£ for it in 
the record here. The precise construction pf the so- 
called “ledge” was not disclosed by any witness. Ap¬ 
parently what is meant by “ledge” is tliejre was a 
cross strip of wood, on the under side of the! lift, run¬ 
ning at right angles to its side, and a short distance 
from its outer edge, intended, it may be, td act as a 
brace, or to hold in place the boards of which the top 
was formed. To this contention we respectfully reply, 
first, that there is no allegation in the declaration con¬ 
cerning the so-called “ledge”; second, there is no alle¬ 
gation in the declaration that because of this so-called 
“ledge”, or for any other reason, the lift vfas defec¬ 
tively constructed; and third, there was nd evidence 
offered at the trial to show that the existence of such 
so-called “ledge” caused or in any way contributed 
to the accident, or that except for its existence the 
accident would not have happened. 

The so-called “ledge” was on the under sjde of the 
lift. It did not cause the accident. That w^s a phys¬ 
ical impossibility. If it had any relation wliatever to 
the accident, it served to prevent the foot of the plain¬ 
tiff from reaching farther than it did under i\\e lift, and 
in itself and to that extent, was a protective device. It 
is obvious from the claim made in this regard and from 
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the evidence, that the accident happened because the 
plaintiff, in his precipitate haste, stepped or jumped 
from the lift while it was in motion, and carelessly 
placed his foot beneath the descending lift and was 
caught by it and injured. Hence, the accident would 
have happened and the injury would have resulted 
whether the so-called “ledge” did or did not exist. As 
the witness Thorpe stated, they rushed off as usual and 
after taking several steps she turned around and saw 
her partner being held up by several men with his foot 
caught beneath the stage proper and the lift (R. 29). 
Later in her testimony she used the expression 
“ledge”, and it is upon her use of that word the argu¬ 
ment of the plaintiff is based. But the argument is 
difficult to follow, since in the face of it, this rather 
striking statement appears in the brief of the plaintiff 
(page 17), namely: “The appellant did not claim that 
the lift was defective in its construction or that it had 
any unsafe appliances about it,” and this notwithstand¬ 
ing the allegation of the declaration that the defendant 
had failed to provide “safe appliance and equipment”. 
The statement quoted, in addition to the reasons 
stated, eliminates as a basis for recovery the existence 
or non-existence of the so-called “ledge”, and is an 
apparent abandonment of any claim that the lift itself 
was an unsafe appliance. 

There was, then, neither allegation in the declaration 
nor evidence supporting it, that the lift was an unsafe 
appliance. There is nothing whatever showing it was 
improperly operated. It certainly was not operated 
differentlv in anv respect on the occasion of the 28th 
performance by the plaintiff from what it was on the 
preceding 27 occasions. On the contrary, the evidence 
shows that everything was precisely the same on all 
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occasions—the condition as to lights was [the same, 
the lift was raised and lowered under precisely the 
same conditions and in precisely the same manner and 
for precisely the same purpose, and the rhanner of 
getting on and. off the lift was precisely the $ame. All 
this the plantiff knew, and so testified (R. 54). So also 
did Mr. Guaraldi, an actor engaged in the feame per¬ 
formance and on the lift with plaintiff (R. 5). 

Liability does not result because the stag^ was tern- 

i 

porarily dark, though clearly not as dark hs claimed. 
The place where the plaintiff agreed to gi\fe his per¬ 
formance was a theatre and upon a theatre stage. 
Conditions often require a stage to be dark for vary¬ 
ing lengths of time. Every one who acts iii a theatre 
knows that. In fact, it is a matter of common knowl¬ 
edge and observation. We are not dealing with a 
stranger, without knowledge or experience,! who hap¬ 
pened to be upon a stage and was injured. We are 
dealing with a plaintiff whose performances were given 
upon a stage. He was an actor of long experience 
(R. 51, 52). He was employed to be on thi^ particular 
stage, and he not only expected the stag^ would be 
darkened for a short period during the completion of 
an act in which he participated, but he knew that it had 
been so darkened during 27 previous performances of 
the same act and that it would be darkened on the 
occasion of his 28th performance. It is not a case 
where no lights were provided . Plaintiff’s dancing 
partner thus testified: . j 

“Q. What light did the actors use to get off the 
stage? | 

A. When everything was all settled and the 
movietone put into place, then they !put on the 
dome borders which lighted the whole back stage.” 
(R. 32.) 
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There zvas, therefore, light furnished the actors as 
soon as the operation of the movietone began . The 
same witness stated that most of the time the actors 
didn’t wait for this light, but left the stage in absolute 
darkness, becoming so familiar with the ground that 
the moment the elevator reached the level of the stage 
everybody went to their dressing rooms (R. 32). So, 
this was simply a case where the lights were tempo¬ 
rarily extinguished as part of the routine program, 
and after the act was concluded they came on almost 
instantly. In fact, Mrs. Thorpe stated that after the 
27 prior performances the lights were put on before 
she could walk half-way from the lift to a piano on the 
stage to get her make up (R. 33, 34). It was not neg¬ 
ligence, therefore, having regard to the place and oc¬ 
casion, to have the stage dark momentarily. This con¬ 
clusion is utterly inescapable when consideration is 
given to the fact that the plaintiff knew all about the 
occasion for temporarily extinguishing the lights and 
had actually worked under those conditions in 27 prior 
consecutive performances. 

Nor can it be claimed, in the absence of any evidence, 
that there was anything unusual, novel, or improper 
in having a stage elevator or lift operate smoothly 
and noiselessly. It was necessary that it should so 
operate. If, as the witness Eastman testified, “the lift 
moved with absolute perfection” (R. 47), no ground 
for complaint could arise. Negligence does not con¬ 
sist in the maintenance and operation of an elevator or 
lift in a perfect manner. The standard of ordinary 
care does not require perfection. 

So, also, we submit, it was not negligence, having 
regard to the circumstances, as between an employer, 
a theatre, and an employee, an actor, to fail to provide 




11 


protective barriers, or other protective devices, or per¬ 
son, to tell or warn the plaintiff when the lift reached 
the stage level so that he might alight therefrom. This 
lift was a part of the stage mechanism. It was in¬ 
tended for the use to which it was put on this bccasion, 
and on any other occasion when the act to be performed 
required it. The defendant had a legal right to adopt 
and use such device and instrumentality as it consid¬ 
ered necessary and proper to carry on its business. 
That is what it did and nothing more. The lift would 
not have been adapted to the uses for whicjh it was 
intended if upon it there were barriers and the other 
devices mentioned in the declaration. The top or floor 
of the lift, when in place, formed a part of the stage 
floor (R. 44, 45). Considering its uses, and particu¬ 
larly its use as part of the stage itself, the iift could 
not have barriers or other protective devices upon it, 
nor could anything in the nature of a guard or other 
protective device be placed on the stationary part of 
the stage, since it would prevnt the normal and cus¬ 
tomary use of the stage. It would make impossible 
the performance of the very act for which J:he plain¬ 
tiff was engaged, since the presence of suqh devices 
would prevent dancing. These are perfectly! apparent 
considerations. No evidence was offered to show that 
proper construction of such lifts involved tjhe use of 
any of the devices mentioned. Submitting t6 the jury 
the question whether they ought to have j^een used 
would amount to having a determination b^r the jury 
of an engineering question without a shadow of evi¬ 
dence to guide them. Legal rights cannot be deter¬ 
mined by mere speculation or conjecture. J^atton vs. 
Texas & P . R . Co., 179 U. S. 658. Neither could the lift 
have a ledge extending some distance beyond its edge 


i 
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and over the permanent stage, for the very reasons we 
have discussed. In fact, the existance of such projec¬ 
tion would have prevented the downward passage of 
the lift beneath the stage level and that was one of the 
uses for which it was intended and adapted. 

It was not negligence on the part of the defendant 
to fail to provide some person to warn the plaintiff 
not to get off the lift before it reached the stage level. 
If he did not know whether the lift had reached the 
stage level, it was his duty, as it would be the duty of 
any person of ordinary intelligence and prudence, to 
wait a reasonable time to find out. If he had taken the 
reasonable precaution of waiting a few seconds, until 
the dome lights came on, as they did invariably during 
the time of his employment, he would have known abso- 
lutelv whether the floor of the lift was on a level with 
the stage itself. Instead of doing this, plaintiff volun¬ 
tarily, recklessly, and without any necessity whatever, 
preferred to join the “rush” which the witnesses in¬ 
dicated was made by those on the lift (R. 32) and 
stepped or jumped off the lift in the darkness, either 
knowing it had not reached the stage level, or without 
taking reasonable precautions to ascertain that fact. 
There is an obvious risk in stepping from a moving 
lift in the darkness. As a person of ordinary intelli¬ 
gence the plaintiff knew this. The danger was equally, 
if not more obvious, if he undertook to step off the lift 
in the darkness without using reasonable care to learn 
whether it had reached the stage level, or waiting a 
moment until the dome lights came on and he could see 
what he was doing. If he had exercised ordinary care 
he would not have stepped off in the darkness. The 
accident would not have happened. There was no duty 
on the part of the defendant to keep a person on the 
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stage to warn the plaintiff of such obvious dangers, or 
to provide means to hold him upon the lift and prevent 
him from doing the reckless and unnecessary thing 
which he did. In fact, it is wholly unreasonable to as¬ 
sume, that such a person, if stationed on th<jj stage, 
would have been able to prevent exactly what happend. 
There were from 50 to 100 actors on the lift. | (R. 45, 
34). j 

Having regard to the fact that the place where the 
plaintiff was employed to perform his act was a theatre 
stage; that the appliance used was adapted to and in¬ 
tended for use for theatrical purposes; that its in¬ 
tended and actual use and method of operation were 
well known to the plaintiff; that there was nothing 
mysterious or in any way unusual either in construc¬ 
tion or operation of the lift; that the injury did not 
result from any concealed or hidden danger of which 
the plaintiff needed to be warned, we submit ^hat the 
plaintiff's evidence wholly failed to show apy negli¬ 
gence on the part of the defendant out of which lia¬ 
bility could arise. It was, therefore, the duty of the 
trial court to direct a verdict in favor of the defendant. 

Cases Relied on by Plaintiff Not Applicable. 

The plaintiff in his brief has sought to support his 
contentions by the citation of a number of casjes. The 
principles of law involved here are well settled and 
clear. There is accordingly no occasion to sejparately 
consider and discuss the cases cited. We re^t in this 
regard with the statement which an examination of 
such cases appears to warrant, that they involve facts 
which are in no respect similar to those in thfe case at 
bar. Hence, the decisions there made are not} binding 
or even persuasive upon this Court. 
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The Plaintiff Assumed the Risk of Injury Sustained 

by Him. 

. Where a person voluntarily enters into a contract of 
hire, he assumes all the risks and hazards ordinarily 
incident or which he has reasonable ground to believe, 
are or will be incident thereto, and he will be presumed 
to have contracted with reference to them. This rule 
rests upon the principle that one of sufficient age and 
experience, entering upon an employment, is charge¬ 
able with knowledge of the ordinary and obvious condi¬ 
tions under which his services will be rendered and the 
business of his employer will be conducted, and with 
the duty to exercise reasonable caution to avoid dan¬ 
gers which arise out of those conditions. And the em¬ 
ployee will be presumed to have notice of and to have 
assumed the risks incident to all dangers and hazards 
which, to a person of experience and understanding, 
having regard to the nature of the work, are or ought 
to be patent and obvious. These principles are well 
settled and have been stated by this Court. Spates 
v. Wells Bros., 43 App. D. C. 555; Martin v. Morrison, 
59 App. D. C. 19; Payne v. McDonald etc., 58 App. 
D. C. 155. Their application to the facts here involved 
prevent recovery. 

The lift provided in this case was not an ordinary 
passenger elevator in a hotel or office building. It was 
specially provided for use in a theatre and to meet the 
unusual requirements of the theatrical business. That 
the existence of such a lift was not unusual appears 
from the plaintiff’s own testimony. He and his part¬ 
ner, Mrs. Thorpe, had performed in one other theatre 
where such a lift was provided though he stated he did 
not use it. (R. 54, 31) But that appears to be immate- 



rial, since any employer has the right to adopt any law¬ 
ful device or appliance he considers to be necessary for 
the proper carrying on of his business. The plaintiff 
knew the kind of lift this particular one was, the uses 
for which it was intended, the uses to which it was 
actually put, its manner of operation and tfee condi¬ 
tions under which it was operated. He had ujsed it on 
27 occasions prior to the accident, and the ndanner of 
its use, the conditions under which it was lised, and 
its method of operation, were precisely the same on 
those occasions as on the occasion of his $8th per¬ 
formance when he was injured. (R. 31, 45, 54.) The 
lift was provided for use by him in part of the service 
he agreed to perform. It was intended to be used and 
was in fact used in the performance of an act in which 
the plaintiff participated and in which he was employed 
to participate. He knew there were no barriers or 
other protective devices provided. He knew the stage 
would be dark for a brief time while the lifj: was de¬ 
scending and the movietone apparatus was feeing put 
in place. He agreed to render service under Ijhose con¬ 
ditions. He knew that as a part of the stage appliances 
the lift had to be constructed and operated in the man¬ 
ner it was constructed and operated. (R. |54.) He 
knew that when the lift, which formed part of the stage 
floor, was elevated it would leave a well of opening 
below. And of course he knew, certainly he ought to 
have known, that if he placed his foot benejath a de¬ 
scending lift it might be caught and injured. All these 
things were incident to the service the plaintiff under¬ 
took to render, and consequently when he undertook to 
render the service, he assumed the risks and hazards 
incident thereto. 
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To meet these obvious and as we think conclusive 
objections to his right to recover, the plaintiff, when 
discussing this branch of the case, again shifts his 
ground for recovery. In his brief (p. 30), he states 
that he was never shown the “under-side of the lift” 
and therefore could not “have been aware that the ele¬ 
vator or lift was a dangerous instrumentality”. This 
so-called “ledge”, as we have heretofore shown, ap¬ 
pears to have been a strip of wood under the top or 
floor of the lift, running at right angles to its side, and 
set back a short distance from its edge. The argument 
now appears to be that if the plaintiff had been taken 
below stage when he entered upon his employment and 
shown the under side of the lift, he would have seen 
this so-called “ledge” and been informed that the lift, 
otherwise no more dangerous than any other elevator 
of its nature, possessed this particular feature, which 
converted it into an “unsafe appliance” and a “dan¬ 
gerous instrumentality”. But the plaintiff states in 
his brief (p. 17) that he did not claim “that the lift 
was defective in construction or that it had any unsafe 
appliance about it.” 

While it would have been an extraordinary and 
wholly unreasonable thing to take the plaintiff below 
stage when entering upon his employment to let him 
see under the lift, and warn him, untruly, that the so- 
called “ledge” made it unsafe and a dangerous instru¬ 
mentality, yet, even if such duty did rest upon the de¬ 
fendant, the evidence fails to show that the existence 
of such wood support caused or contributed in any 
manner to the happening of the accident in which the 
plaintiff was injured. There is no evidence whatever 
that except for the existence of this strip of wood the 
accident would not have happened . There is no evi- 
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dence that the use of this strip of wood wa^ unusual 
or in any way improper or that it made the lift danger¬ 
ous. The accident happened because the plaintiff step¬ 
ped or jumped from a descending elevator in the dark, 
without taking reasonable precautions to see whether 
it had reached the stage level, and carelessly project¬ 
ing his foot beneath the elevator as it was descending. 

There was no latent or concealed danger either in the 
lift itself or in its manner of operation concerning 
which the plaintiff should have been informed or that 
he did not know, and even if there had been, there is no 
evidence showing that such latent or concealed danger 
caused or contributed in any manner to the happening 
of the accident. The danger of jumping f^om a de¬ 
scending elevator is an obvious one. The risk incident 
to its operation in the dark, which the plaintiff’s per¬ 
formance required, was one fully known to afnd volun¬ 
tarily assumed by him. He knew the elevator would 
descend in the dark. He knew when it ascended there 
would be left underneath an opening in the floor. He 
knew that the elevator had not reached thp floor or 
stage level when he stepped or jumped fron^ it, and if 
not, by the exercise of ordinary care, could h^ve known 
it. Certainly, after he stepped or jumped from the 
lift, he knew that it had not reached the stage level 
but was still descending. He knew that if hq remained 
on the platform for a few seconds the dome lights would 

i 

come on and the stage flooded with light so that he 
could see what he was doing. There was nothing what¬ 
ever about the whole situation that was nc^t as fully 
known to the plaintiff as to the defendant, nothing 
that was not perfectly obvious to a person of ordinary 
intelligence, and consequently there was nothing con¬ 
cerning which the plaintiff needed to be warned. 
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While the facts were different, the legal principles 
declared by the Court of Appeals of Maryland in 
Royster Guano Co. vs. State etc., 130 Md. 170, 176, are 
applicable. In that case the Court said: 

“The rule both in England and in this country 
is that the servant does not assume extraordinary 
and unusual risks of employment, but he does as¬ 
sume all the ordinary and usual risks and perils 
incident to the employment accepted by him, 
whether it he dangerous or otherwise, and also all 
the risks which he knows, or may, in the exercise 
of reasonable care, know to exist, unless there is 
some agreement to the contrary. The doctrine of 
assumption of risk rests upon the agreement of 
the servant with his master, express or implied, 
from the circumstances of his employment, that 
his master shall not be liable for any injury inci¬ 
dent to the service resulting from the known or 
obvious dangers arising in the performance of the 
service. * * * 

The duty of the master to give instructions to 
the servant is based upon the assumption that the 
master has some knowledge concerning the work 
and its dangers, that the servant by reason of ig¬ 
norance or inexperience does not possess. It is 
the general rule that the servant holds himself out 
as being able of doing the work he undertakes to 
do, and that he assumes the risks incident to the 
employment. ” 

In Cronin vs. Columbian Mfg. Co., lb N. H. 319, 
suit w^as brought by a minor who, wrhile riding in an 
elevator, who permitted his foot to extend beyond the 
guard, and was hit by the floor. The Court said: 

“The plaintiff admitted in his testimony that he 
knew at the time of his injury that, if he allowed 
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his foot to extend beyond the guard it would hit 
the floor above when the elevator went up through, 
but he testified he was not thinking of th^ situation 
at that time. * * * Knowing the situation and 
appreciating the danger, he must be held to have 
assumed the risk he incurred. His oi^lv excuse 
was that he did not think. But it wa& his duty 
to think, and in view of his knowledge, to use such 
care, including the mental operation! of some 
thought, as a boy of his intelligence would exercise 
under the circumstances. It was not the defen¬ 
dant’s duty to tell him to think.” 

In Hicks vs. Claremont Paper Co., 74 N. li. 154, 157, 
plaintiff sought to recover damages for injuries in¬ 
curred in the operation of a machine. The 'court held 
there was no liability and said: 


“The mere fact of injury does not establish the 
defendant’s fault. * * * As the evidenc^ stands in 
the record, there was no concealed danger in the 
operation. The defendants could not ha^e told the 
plaintiff anything about the danger which he did 
not learn from his observation, or would have 
learned if he had exercised ordinary care. The 
machine itself, bv the character and motion of its 
parts, continuously warned him of the gangers to 
which it exposed him, as fully and forcibly as hu¬ 
man language could have done. The plaintiff, by 
his contract of service with the defendants, took 
upon himself the risk of injury from these dan¬ 
gers, and consequently has no right of action 
against them for the injury he has suflfyred there¬ 
from.” 


I 

Kohn vs. McNulta, 147 U. S. 238, was ah action to 

1 

recover damages for injuries received by tfye plaintiff 
while switching cars. While the facts are different, 


i 
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the legal principles declared are applicable to this 
case. The Court said: 

“It is not pretended that these cars were out of 
repair, or in a defective condition, but simply that 
they were constructed differently from the Wabash 
cars, in that they had double deadwoods or bump¬ 
ers of unusual length to protect the draw-bars. 
But all this was obvious to even a passing glance, 
and the risk which there was in coupling cars was 
apparent. It required no special skill or knowl¬ 
edge to detect it. The intervenor was no boy, 
placed by the employer in a position of undisclosed 
danger, but a mature man, doing the ordinary 
work which he had engaged to do, and whose risks 
in this respect w r ere obvious to any one. Under 
those circumstances he assumed the risk of such 
an accident as this, and no negligence can be im¬ 
puted to the employer.” 

Butler vs. Frazee, 211 U. S. 459, was an action to 
recover damages for injuries sustained while operat¬ 
ing a laundry, machine. The trial court directed a ver¬ 
dict on the ground that the plaintiff had assumed the 
risk of the injury sustained by her. This action was 
held to have been proper by this Court, and on a writ 
of error to the Supreme Court the judgment was af¬ 
firmed. The Court said: 

“The single ground upon which the plaintiff’s 
right to recover was rested was that the guard rail 
was adjusted at an excessive height, so that it 
would permit the plaintiff’s hand to be drawn be¬ 
tween it and the feed board up to the point of en¬ 
gagement between the revolving cylinder and roll¬ 
ers. The judgment of the court below went against 
the plaintiff, upon the theory that she assumed the 
risk of this danger, and that is the question to be 
considered. 
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One who understands and appreciates the per¬ 
manent conditions of machinery, premises and the 
like, and the danger which arises therefjrom, or, by 
the reasonable use of his senses, having in view 
his age, intelligence and experience, ou^ht to have 
understood and appreciated them, and voluntarily 
undertakes to work under those conditions and ex¬ 
pose himself to those dangers, cannot recover 
against his employer for the resulting injuries. 
Upon that state of facts the law declares that he 
assumes the risk. The rule is too well settled to 
warrant an extensive discussion of it or attempt to 
analyze the different reasons upon wliich it has 
been held to be justified. * * * 

But where the conditions are constant and of 
long standing, and the danger is one that is sug¬ 
gested by common knowledge which qll possess, 
and both the conditions and the danger js are obvi¬ 
ous to the common understanding, and the em¬ 
ploye is of full age, intelligence and adequate ex¬ 
perience, and all these elements of the problem ap¬ 
pear without contradiction from the plaintiff y s own 
evidence, the question becomes one of law for the 
decision of the court . Upon such a state of the evi¬ 
dence a verdict for the plaintiff cannot be sustained 
and it is the duty of the judge presiding qt the trial 
to instruct the jury accordingly. 


##**#**[* 


The plaintiff was a person of mature years, in¬ 
telligent, and of adequate experience.; She had 
worked for some months upon this particular ma¬ 
chine, and during that time it was ahvjays in ex¬ 
actly the same condition in which it was upon the 
day of the injury. The elements out of! which the 
danger arose were plainly visible to herl The em¬ 
ployer had no duty, statutory or otherwise, to use 
a rail to guard against so obvious a danger as that 
arising out of two cylinders in contact with each 
other and seen to be revolving inwardly.” 
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If, in the ease cited, the employer had no duty to use 
a rail to guard against so obvious a danger as that 
arising out of two cylinders in contact with each other 
and seen to be revolving inwardly, it is impossible to 
see upon what theory the employer in this case was ob¬ 
ligated to provide protective devices to prevent the 
plaintiff from sticking his foot under the descending 
elevator. The machine which caused the injury there 
was no less obvious than the elevator in this case. The 
absence of protective devices was something of which 
the employee in both cases was aware. Indeed, the 
case at bar is stronger against the plaintiff for the 
reason that if he had waited for the lights which regu¬ 
larly were put on, he could have moved about without 
danger. Instead of waiting, he jumped into the dark- 
nes and attempted to move around. He assumed the 
risk of injury and, in fact, became the cause of it. 

The case of Kansas City Southern Ry. Co. v. Willi¬ 
ford , recently decided by the Circuit Court of Appeals 
of the 5th Circuit, 65 Fed. (2d), 223, is in several re¬ 
spects quite pertinent. The negligence relied on was 
that the plaintiff was inexperienced and insufficiently 
warned of the dangers of his employment, that the 
train which killed him was negligently operated and 
that his place of work was negligently unsafe, in that 
the stationary^ power plant which he was put to run 
was near the track and obstructed the view of it, and 
so noisy that an approaching train could not be heard. 
The trial resulted in a verdict for the plaintiff. On 
appeal it was held that the trial judge erred in sub¬ 
mitting the case to the jury and should have granted 
defendant’s motion for a directed verdict. The Court 
said: 



23 


4 4 There was no failure to warn apd instruct 
Williford as to the danger from trains if such 
warning be due to any intelligent person twenty- 
one years old. * * * His own want | of care for 
his safety rather than any negligence of his em¬ 
ployer plainly caused his death. The Only plausi¬ 
ble claim of negligence in the employer is that the 
power plant was noisy and was placed on the in¬ 
side rather than on the outside of thd curve. It 
was not shown that the noise could practicably 
have been reduced. * * But if negligence 

contributing to the death could be fouhd in these 
respects, it was perfectly open and obvious to Wil¬ 
liford. He made no objection to the poise, which 
he had known for four months and had helped to 
increase, or to the location of the plaikt if it was 
badly located. Wherever placed, it would prevent 
sight of a train if he went behind it. Any avoid¬ 
able unsafeness in his place of work was perfectly 
known and the risk of it assumed. ‘Wljien the em¬ 
ployee does know of the defect, and Appreciates 
the risk that is attributable to it, theri if he con¬ 
tinues in the employment without objection, or 
without obtaining from the employer o? his repre¬ 
sentative an assurance that the defect will be 
remedied, the employee assumes the | risk even 
though it arise out of the master’s breach of duty.’ 
Seaboard Air Line Ry. vs. Horton, 233 IT. S. at 
page 504. ‘The visible conditions may have been 
of recent origin, and the danger arising! from them 
may have been obscure. In such cases, add perhaps 
others that could be stated, the questiop of the as¬ 
sumption of the risk is plainly for the jury. But 
where fhe conditions are constant aijd of long 
standing, and the danger is one that is| suggested 
by the common knowledge which all possess, and 
both the conditions and the dangers are obvious to 
the common understanding, and the employee is of 
full age, intelligence, and adequate expedience, and 
all these elements of the problem appear without 
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contradiction * * * the question is one of law 
for the decision of the court.’ Butler vs. Frazee, 
211 U. S. at page 466. * * * Williford’s full 
age, good intelligence, four months’ experience 
about this power plant, and special warnings of 
train risks, leave no room to doubt that he knew 
he must use his eves and not rely on his ears, and 
that to come from behind the power plant, wher¬ 
ever placed, and step on the track without looking 
for trains, was always dangerous; and that these 
risks were consciously assumed by him. On the 
occasion of his death, without necessity in his 
work and with knowledge that a train was momen¬ 
tarily expected, he went from behind the power 
plant on the track without looking and with no 
sufficient opportunity to the train crew to see his 
danger. The negligence was his and not his mas- 
. ter’s.” 

Applying these principles to the case at bar, it is 
clear there was no hidden or concealed danger of which 
the plaintiff needed to be warned. Certainly, there was 
none that caused, or contributed to the accident. His 
recklessness in stepping or jumping in the dark placed 
him in the dangerous position which resulted in his 
injury. In the case cited, liability was asserted on the 
ground that the power plant was so noisy the employee 
could not hear an approaching train. Here, reliance is 
placed upon the fact that the lift operated smoothly and 
silently so that it was “difficult ”to tell when it reached 
the stage level. There, the plaintiff made no objection 
to the noise. Here, the plaintiff never complained about 
the perfect manner in which the lift operated. There, 
the plaintiff knew of the conditions for four months. 
Here, he knew of the conditions and had an opportu¬ 
nity to observe them four times each day. There, the 
court said if the noise prevented him from hearing an 
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approaching train, it was the plaintiff’s duty to use 
his eyes. Here, if the quiet operation of the lift made 
it “difficult” to know when it reached the st&ge level, 
it was plaintiff’s duty to use his eyes. If the £tage was 
dark, as he claims, although the evidence doe^ not bear 
him out, and he could not see, it was his duty to wait 
until the lights came so that he would be able to see. 
His failure to wait and his precipitate haste to get off 
the lift and away from the stage vrere what paused his 
injury, not anything done or left undone in tlje mainte¬ 
nance or operation of either. 

Accordingly, we submit there was no lateht danger 
and no latent defect of which the plaintiff should have 
been warned. There was no danger that was not per¬ 
fectly obvious to a person of ordinary intelligence. 
There was no danger that was not incident to the 
plaintiff’s employment. When he hastily jumped or 
stepped from the descending lift in the darkness, he 
assumed the risk. Under the authorities cited, which 

i 

are but a few of many, he cannot charge the result 
which followed to the defendant. 

Injury Result of Plaintiff’s Negligence. 

The injury for which compensation is fought oc¬ 
curred at the end of the 28th consecutive performance 
of the same act by the plaintiff. During this period 
there was no change made in the construction of the 

i 

lift or in its manner of operation, or in the jconditions 
under which the act was performed. The plaintiff and 
two witnesses so testified. Mrs. Thorpe taid there 
was no difference in the manner of operating the stage 
lift on the occasion of the 28th performance than the 
preceding 27 performances. (R. 31.) The witness 
Guaraldi testified to the same effect. (1^. 44, 45.) 
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The plaintiff said he did not notice anything different; 
the lift was operated the same way the 28th time as it 
had been operated on the previous 27 times; the cur¬ 
tains were closed the same way; the movietone screen 
was lowered and the movietone horns were placed in 
position just as they had been on the 27 prior perform¬ 
ances; the condition of light on the stage at the 28th 
performance was the same as it had been on the 27 
prior performances; and he had appeared in the 
theatre four times daily, using the lift on each of his 
appearances at the end of the show. (R. 54.) 

The program in which the plaintiff participated re¬ 
quired the lights to be turned off temporarily as the 
lift descended. He knew that would be so, and agreed 
to perform his act under that condition. While there 
is some conflict in the testimony as to the amount of 
light on the stage before the movietone screen was ad¬ 
justed, it definitely appears from the testimony of Mrs. 
Thorpe that there was a pilot light on the electric 
switch board, a light over a side or stage door, and 
some reflection of light through the screen in front. 
(R. 33.) At all events, however, there was apparently 
enough light to enable the plaintiff to see to reach his 
castanets which he had left upon the lift. When, there¬ 
fore, he undertook to move about, he had full knowl¬ 
edge as to the amount of light on the stage. 

In the declaration, and also in the evidence, em¬ 
phasis is placed upon the fact that the operation of 
the lift was slow, smooth, and noiseless. Being an ap¬ 
pliance intended for use and used upon a theatre stage, 
it is obvious that th^ lift had to be operated in that 
manner. The plaintiff knew how it operated before he 
entered upon the 28th performance. He knew how it 
had been operated on the preceding 27 performances. 
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He made no complaint, but accepted the situation as 
it existed, and undertook to render and did lender his 
services with that knowledge and understanding. He 
knew, therefore, that the lift operated quietly, and 
because of that, as alleged in the declaration, it was 
44 difficult’’ (though it is not alleged that ii was im¬ 
possible) to tell when the lift reached the stage level. 
He knew that barriers or other protective devices upon 
the lift or surrounding it, or upon the stage,!could not 
be provided, but whether he knew that or npt, he cer¬ 
tainly did know that no such barriers, or othter devices 
had been provided on any of his previous 27j perform¬ 
ances, to tell him when the lift reached the stage level, 
and he had no reason or right to expect jthat they 
would be provided on the occasion of his 28 perform¬ 
ance. He knew that the stage would be temporarily 
dark and that the program required it to be <jlark while 
the lift was descending, and while the movietone ap¬ 
paratus was being put in place. He also lpnew from 
his observation and experience on the previous 27 oc¬ 
casions, that within a few seconds after the lift had 
reached the stage level, the dome lights would come 
on, and the stage would be fully lighted $o that he 
could see whether the lift had or had not reached the 
stage level. Yet, with this knowledge, with jwholly un¬ 
warranted haste, he joined the “rush” aijid deliber¬ 
ately stepped or jumped from the lift while jit was still 
descending, and thus exposed himself to the risk of 
injury. j 

That the plaintiff knew the lift had not peached the 
stage level and that the dome lights would pome on in 
a moment or two plainly appears. The witness Thorpe, 
evidently plaintiff’s principal witness, and his dancing 
partner, testified that “the lift stopped and we all 
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rushed off as usual and the witness took several steps 
when she heard a terrific scream and people yelling 
4 Spanish dancer, Spanish dancer’. Witness turned 
around and saw her partner held by several men with 
his foot beneath the stage proper and the lift . When 
she heard the scream the stage was absolutely dark.” 
(R. 29.) When asked whether or not on the previous 
performances the actors did not leave the stage by the 
light from the border she stated “No, most of the 
time two-thirds of the actors left the stage in absolute 
darkness, becoming so familiar with the ground that 
the moment the platform reached the level of the stage 
everybody goes to their dressing rooms.” (R. 32.) 
She said she would know’ the lift reached the stage 
level when it stopped, and that you could tell when it 
stopped “more or less”. 

“Q. What do you mean by ‘more or less’? 

A. You can tell when it stops when it reaches the 
floor” (R. 32.) 

The same witness indicated that immediately after the 
lift descended, there w r as a rush to get the apparatus 
in place to put the projection on the screen, and when 
this v’as done “ then they put on the dome lights be¬ 
cause otherwise ice would be seen from the boxes”. 
(R. 33.) Asked how r she knew that the dome lights 
v’ere put on if she left the stage each time w’hen it was 
in darkness, Mrs. Thorpe replied, “Well, I was not 
always off the stage completely. The border lights in 
there were only worked on sections of the stage. I ar¬ 
ranged to get my shawd and to get my pow r der puff and 
various things a performer takes on the stage picked 
up.” * * * “She left these things on the piano behind 
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the black curtain before she went on the stage. After 
her performance she would pick them up ahd go off 
the stage. By this time the dome lights had 1 probably 
been put on.” (R. 33.) The same witness continued, 
4 4 She does not mean to say that she walked from her 
position on the platform to the extreme right hand 
side of the stage and continued in total darkness be- 
hind the black curtain to the piano and picked up her 
shawl and powder puff on the piano. She [had gone 
through the black curtain and by that time five or six 
feet from the exit to the curtain when the dtyme lights 
were perhaps put on. The exit to the elevator in the 
hall which carries the actors to their dressing rooms 
and the dressing rooms is on the left hand side of the 
stage. She followed with the actors to the left hand 
side and walked around to the right in back of the 
cyclorama. She did not go all the way in darkness. 
When she stepped off the lift all the apparatus were 
being put on. The lights were put on whe\i she was 
half way around the bend” (R. 33, 34). 

Witness King testified when he stepped 6ff the lift 
they were rushing on the movietones (R. 41). 

Witness Guaraldi testified as follows (R. ^6): 

“Q. You knew there was going to be i light put 
on behind the stage as soon as the film screen was 
adjusted, didn’t you? j 

A. Nobody told us to wait for the lights. 

Q. I did not ask you that. I asked ^ou if you 
did not know there was a light going to be put on 
behind the film screen when it was adjusted? 

A. Certainly. 

Q. And had been put on at the end of the other 
27 performances? 

A. After the arrangements for the mcjvie set. 

Q. Then the lights came on? 

A. Yes.” 


From these witnesses these facts are apparent. The 
exhibition of the movietone, so-called, immediately fol¬ 
lowed completion of the act in which the plaintiff par¬ 
ticipated. This required a darkened stage. To pre¬ 
vent a lapse in the program, the necessary apparatus 
was being “rushed 011 ”. As soon as it was in place 
the dome lights back of the screen came on and lighted 
the stage. These lights therefore came on within a 
few seconds after the lift reached the stage level. Mrs . 
Thorpe said, without contradiction, that they were on 
before she got around {( the bend”, referring to the 
heavy black curtain which surrounded the lift. Such 
lights had always been put on, and Guaraldi said he 
knew there was going to be such a light behind the film 
screen when it was adjusted. The plaintiff likewise 
knew there would be such a light. It had appeared at 
the end of each of the other 27 performances. It had 
appeared within a few seconds, since it is obvious that 
for Mrs. Thorpe to rush off the lift and get to the cur¬ 
tains could not have taken more than that time. There¬ 
fore, from his own experience, plaintiff knew that the 
lights would come on and would come on in that short 
time, and that the stage would be fully lighted. (R. 33, 
34, and 46.) 

Nevertheless, in that situation, with full knowledge 
that the lift operated noiselessly, and because of that 
fact it was difficult to tell when it reached the stage 
level; with full knowledge that if he waited a few sec¬ 
onds the stage would be fully lighted; with precipitate 
haste, and without necessity, he joined the rush of the 
other actors, and either stepped or jumped from the 
lift, knowing that it had not reached the stage level, or 

whollv indifferent to whether it had or not. There was 
* 

no occasion for this rush. Plaintiff’s act had been com- 



pleted. The dome lights were intended to illuminate 
the stage, and there was no reason for rushing off be¬ 
fore they came on. There was no danger that the cas¬ 
tanets would disappear during the few seconds before 
there were lights back stage. When the movietone 
started no objection existed either to lights or persons 
behind the screen because they could not be | seen by 
patrons in the theatre. (R. 33.) Plaintiff coul^l, there¬ 
fore, get his castanets and leave the stage in an orderly 
manner. He failed to do this, and as a result he was 
injured. 

When the plaintiff jumped or stepped fromj the lift, 
it had not reached the stage level but was istill de- 
scending. Otherwise, he could not have projected his 
foot beneath it. Since the lift had not reached the 
stage level it necessarily follows that he had to step 
or jump from it while in motion. He had to| step or 
jump down to reach the stage proper. Manifestly, he 
knew, when he turned to reach for his castanjets, that 
the lift had not reached the stage level and Was still 
moving. This fact is clearly demonstrated by the 
plaintiff himself in his efforts to show that Mrs. 
Thorpe was mistaken when she testified thatj the lift 
had reached the stage level before the accident. In 
his brief (p. 6) plaintiff says: “While the witness 
Thorpe testified that on the night of the accident she 
left the lift wdien it stopped, manifestly what she meant 
was that she thought it stopped, because she testified 
(R. 29) she had left the lift and was several steps 
away when she heard appellant scream in pain. It 
necessarily follows that when the witness Thorpe 
stepped off the lift, although she thought it had 
stopped, it had not stopped in its downward ljnotion”. 
To this we reply that it also necessarily follows (1) 
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that the lift was descending when the plaintiff jumped 
or stepped from it, and (2) in order to reach the stage 
proper he had to step or jump down. Therefore, he 
knew the lift had not reached the stage level when he 
jumped. He also knew it was still descending when 
he reached for his castanets. 

In view of the foregoing but one conclusion is pos¬ 
sible. Having regard to the nature of his employment, 
to the place where he was to render, and did render, 
his services, and to all the surrounding circumstances, 
of which he had full knowledge, the plaintiff was reck¬ 
less and negligent. The accident was the result of 
his carelessness. He cannot shift to the defendant the 
consequences of his own neglect. 

CONCLUSION. 

In conclusion, we respectfully submit, that the re¬ 
sult complained of in this case was not due to any neg¬ 
ligence on the part of the defendant. The lift was not 
defective in its construction and did not have any 
unsafe appliances about it. The use to which it was 
put prevented the erection of barriers or protective 
devices either on the lift or the surrounding stage. 
There was no evidence that proper construction re¬ 
quired any such devices. Under the evidence, they 
were wholly unnecessary. At all events, plaintiff 
knew they had not been installed, and used the lift 4 
times daily in 28 consecutive performances. What 
caused his injury was not the absence of protective de¬ 
vices, but his own neglect. When he voluntarily ac¬ 
cepted the employment tendered him and engaged in 
it from day to day, with knowledge of the manner and 
conditions under which the lift operated, he assumed 
the risks incident thereto. When he jumped off in the 


dark, without any reason for so doing, knowing that 
within the space of a few seconds the stage |would be 
flooded with light so that he could move about and see 
what he was doing, he courted the very result which 
occurred. The trial court, therefore, properly in¬ 
structed the jury to return a verdict for the defen¬ 
dant, and its action should not be disturbed. Accord¬ 
ingly, we submit, that the judgment should be affirmed. 
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